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TO THE 

FIRST EDITION, 



TbE i^bjecfe discussed in Ihe following Essay 
have of late years engaged much of the atten- 
tion of those persons whose chief business lies 
in Lloyd'6 ; and for this reason hopeis were en- 
tertained by the writer, that some one among 
them, who might be pointed out as competent 
to the undertaking, would have given to the 
commercial world the result of his experience ; 
and thus have been the means of putting to. rest 
at least some of the important questions, which 
for want of authority to refer to still remain un< 
settled or open to discussion. 

It is now above thirty years since any thing 
written expressly on the practice of insurance 
has appeared '. If such publications were more • WcAcu's d* 
frequent, we should probably not be in the state 
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of uncertainty on many points which we now 
are ; for it is by the comparison of opinions and 
ideas^ that correct principles are ascertained. 

In the absence of any practical work of late 
date, the writer has thought proper to go before 
the public ; and it may not perhaps be deemed 
irrelevant to state, that this Essay was originally 
intended as part of a " Treatise on the Practice 
of Insurance," &c. for which he has been many 
years collecting materials. To that work the 
writer has devoted much of his attention, with 
the hope of making it worthy the public eye ; 
but he has hitherto, from various causes, not the 
least of which is the unsettled state of the prac- 
tice, been prevented from completing it 

It will be perceived that the subjects treated 
of in this Essay are chiefly those mentioned by 
the Provisional Committee of Lloyd*^, 
in page 23 of their Report of the I9th July, 
1811. 

Much has been said in favour of establishing 

a code of insurance laws, similar to those pro- 

m^ulgated in foreign countries ; but it is ^^re- 

2 
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PREFACE. vii 

bended that few^persons of expmence ia Lloyd's 
willy on oonflidaration^ be disposed to recommend 
such a measure. It would perhaps be extremely 
difficult, if not wholly impracticable, to make 
positive laws to suit every case ; and it is doubt- 
fill whether, if such were made, they would be 
found to answer the purpose of preventing liti* 
gation \ The object, it is conceived, would be fcMawhtiiiw/fi- 



more readily, and better attained by the modedLI^'^* 
above pointed out : — that of men of experience 
communicating their knowledge to the world. 
An attempt was indeed made in the year 1747, 
to procure an act of parliament ^ for the better 
regulating of Assurances on ships, and on goods 
laden thereon, and for preventing £rauds there- 
in %" &c Lieave was given, and a committee evidcJo«riiai« 
was appointed to prepare and bring m the bill ; v. 24. p. 597, 
but it is almost unnecessary to observe, that iti^^'"*''- 
did not pass into a law. 

The practice of insurance (as relative to the 

I adjustment o£ claims arising out of the contract,) 
which might from its intricacy be almost de- 
^nominated a science, is still but imperfectly un- 
derstood; and, Kke every thing dependent on 
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custom and precedent, its improvement wiQ be 
but gradual, until reputed examination and dis- 
i cussion. shall have fixed it on solid principles, 
^ and have secured to them that universal suflfrage 
which would probably never be yielded to the 
result of the deliberations of any particular body 
of men. 



The great and only end of insurance^ as 
known to, and quoted by every one, is indemnity ; 
and the great difficulty in the practice is, in so 
accurately adjusting the claim of the merchant 
on the underwriter,, that each party may be sa- 
tisfied; — this, however, will never be, till the 
principles and the practice of insurance are more 
perfectly, and are equally well understood by 
both. It is indeed necessary always to bear in 
mind, that the general importailce and even the 
particular utility of insurance, can never be so 
well maintained, as by preserving the purity of the 
principles on which it is founded : — in this, the 
assured and the insurer are equally interested. 



; 



If the writer should be so fortunate as to place 
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some of the subjects of which he treats in a 
clearer point of view than that in which they 
have been generally seen, his object will be at- 
tained. He has not the vanity to imagine him- 
self capable of communicating any thing new to 
those who are well initiated in the principles 
and the practice of insurance : to such, a work 
of this nature must be useless ; but he has at 
times had occasion to remark, that the commer- 
cial community in general possess much less in- 
formation on this subject than is required from 
its importance to their interests. 

In an appendiw is given a list of the foreign 
laws, and of the foreign and English writers on 
insurance, and on maritime law ; which may be 
serviceable as showing the sources of our infor- 
mation, should this Essay survive the present 
day. 



New City Chambers, 
7th August, 1813. 
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TO THE 

FOURTH EDITION. 



The preceding editions having been for some 
time out of print, the autlioi bas thought proper 
to publish a new edition, in which he has en- 
deavoured to faring down the practice and the 
law of Average to the present day. He has 
added a diort treatise on Aabiteation ; a 
subject whidi has of late years become eiceeed- 
ingly interesting to merchants and the sub- 
scribers to Lloyd's. Every means in his power 
have been used to make it as correct as possible; 
and for the errors and omissions which may be 
found in it, he respectfiiUy hopes, that the cir- 
cumstance of 'his residence being at present 
abroad, and thus being necessarily far from his 
legal and commercial friends, whom he should 
have felt it his duty and his inclination to have 
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consulted, will be considered a sufficient apology. 
From having himself practised for many years 
as an insurance and mercantile arbitrator, he is 
able to judge of the necessity of making the 
prindples and practice of arbitration more gene- 
rally known. To the l^al writers on the sub- 
ject, and to the law reporters, he feels himself 
greatly indebted, and he takes these means t6 
acknowledge the obligation. 

In an Appendix the author ha« given the 
substance of a letter, which he addressed a short 
time since to Robert Shedden, Esq. of Lloyd's, 
on a question arising out of the subject of Par* 
ticular Average. 

June, 1822. 
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0t aberaffe* 



Th£ books written on the law of Insurance 
and the ordinances of foreign countries inform 
us that there are three kinds of Average, viz. — 
General Average, — Particular Average,-— and 
Petty Average. 

The word " Average," when applied to Ma- 
ritime Commerce, is said by Cowell % ta mean > €!oweU*8 in- 
<^ a certain contribution that merchants and 
others proportionably make towards the losses of 
such as have their goods cast overboard for the 
safety of the ship, of the goods, and of the lives 
of those in the ship, in a tempest; and this 
contribution seems to be so called, because it 
is proportioned after the rate of every man's 
average, or goods carried (1)." In general the 

(1) The writers on Insurance are not agreed as to the 
^ymology of the word ** Average."— Mr. Serjeant Mar- 

B 
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2 OF AVERAGE. 

meaning of the term is " a medium ; or a mean 



. b99 



^ Johnson's prOpOTtlOn 

Dirtwnory. ^^ ^^^ ^^^^ j^^^ of averse mentioned above, 

« Mmhall, shall ^ quotes Cowell, who considers it to be ** derived 
p. 535. B. ^^^^ j|^^ hailn word — averagium ; whi«h comes from the 
verb averare, to earrj,— *and originally signified a service 
which the tenant owed to his lord by horse or carriage. 
It is said to have been introduced into commercey to show 
the proportion and allotment to be paid by every man ac- 

* Millar, p. 334. cording to his goods carriecL" MHlar ** thinks the word is 

derived from the Saxon Tjealjri.tf. half, which corresponds 
with a word of a similar sound in all the Teutonic lan- 

• Johnson's guggas^ pronounced with the / mute « ; hence the word 
DkHtmary. ha/vers, partners; and ha/verage, partnership. Ha/ver- 

age, or average loss, therefore, means a partnership loss. 
Perhaps the opinion of this being the most correct de- 
rivation! may meet with some confirmation from the word 
being written in the German, (a self-derived language,) 
Haverie, In the Dutch, it is Averie ; in the French, Ava- 
fie; in the Italian and Spanish, Averia. If any person be 
particulariy curious on this subject he may consult M* L. 
Boxhom, (in Dissert, ad Arnold, Vinnium J. C.) who pre- 
tends to trace back the word to the Arabians and Scythians, 
from l^e latter of whom he says tlie Germans received 
\%» and the French fron them. Q. van Weytsen^ in his 
Treatise on Average, says that the word is derived from 
the Greek fitifoq^ (which signifies onus, or weight, trou- 
ble, charge,) and having the privative prefixed, makes 
nfiitf9i (abaros or avaros) — without charge, which word ia 
made use of when a vessel having made a jettison arrives 
without its entire cargo. — Be this as it may, it would require 
some boldness for any one to assert that he had firand the 
true etymology of the word, afler the very learned author, 
f fraiU (CAmk- Emerigon^ having declared that it is not yet discovered. 



601.^'"' ** and that it is probable it nevf r will be. 
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OF AYERAOE. 8 

the ^rst is the only <»ie piojp^ly entitled to the 
aj^Uatioii.^— The second is made use of by i<^ 
reign writen^ merely in opposition to the firstg^ 
or as a means of showing that the dama^ in^ 
cnrred is a particular loss, and »» not» tiierefogfe, 
a subject £br general contaributloii ; t. e* it is no 
average at ail ^ The third is composed <tf wimA « sir w. Soet^ 
of the petty and ordinary charges of the voy^ ; Hep. p. t95. 
and it might as well, thecefiMre, bear imy other 
name as that of average. It is only in that case 
where the term is never nsed, that the appeUditiott 
would be correct ;«-4hat is, when aity chai^eB 
specifically attadi to the cargo '.-^^ in sdeh a 
case the diip be a general one, the shippers mdst 
all bear these charges in proportion to thevahie 
of their goods ; and thus this may very properly 
be distinguiEiied from a general average, and the 
term "particular average" may be coitect. But 
this is not the way in which it is apjdied in 
Lloyd's ; there, a particular average on goods, 
means, a partial loss in their vdue, occasioned 
by sea damage. 

Avmige properly means,--^ contribution made 
by all the parties concerned in a sea adventiure, 
to make good a specific loss or expense inciurred 
by one of them for the general ben^t. 

The custom is of very ancient date ; for it 
has a principal place in the laws of Rhodes ; 
B2 
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4 OF AVERAGE. 

whidi were, it is said, fonned and promulgated 
nine hundred years before the Christian era, 
and were afterwards adopted by Justinian into 
lib^SJltiTt. ^ Digest ^ It has been justly said that « the 
ikUg^BMiA ^risdom and equity of the rule will do honour to 
22^* ^ ti ^^ inemory of the state from whose code it has 
^^••^••Jl been derived, as long as maritime commerce 

eon. dftt. Am* s^ ^\ CUdurC '." 
p. 86. 

jA^tt m From the above definitions it may be inferred, 

p«sss. ' ' that the word is not applicable in any case, in 
the first instance, to a policy of insurance ; but 
that it is more properly connected with the rights 
and duties of the ship-owner and the merchant 
The apportionment indeed, for the general con- 
tribution, is made (or it ought to be made) with- 
. out a reference to any policies being eflfected. — 
The positive contract of insurance (I) is of many 
centuries later date than the implied contract of 
» Orotiiis, iib.8. average ^ 

(1) We do not know when the practice of Insurance 
commenced in this country; but Quintin van Weytsen, 
who published his judicious TraiU des Avaries in Hol- 
land as fiur back as 1563, places London before Antwerp 
-^or speaking on a matter where the insurers are liable, 
he adds << tuivarU la coutume de Landres etdela Bourse 
*Q. na W. d'AnversK" From the author thus quoting the custom 
P' ^* of London as an authority, we may reasonably infer that 

the underwriters of this great city were, two hundred 
and fifly years ago, as they are at the present day, pre- 
eminent of all others. It is worthy of obsenration, that 
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OF AVERAGE. 5 

It may be remarked, that the word ^^ ave- 
rage '^ does not once occur in the body of a po- 
licy of insurance. In the memorandum of war- 
ranty at the foot of the policy, it is mentioned 
as distinguished from general average. 

All losses not total are said to be average 
losses"; and so the courts of law in this coun- -PoiUer.sv 
try use^e term. c s. ». ii«. 

4TnukUBtp. 
this writer and others after him place the insurer in the 
situation (in regard to the protection of the law) of pupils 
or infants— he says, ** VAuwrcwr qui est protegf ou tenu 
par tout cawtme un pupitteJ* 
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CHAPTEE I. 
OP GENERAL AVERAGE. 



So mueh has been said on this subject by the 
ancient and the modem writers on Marine Law, 
that it may not be necessary to go at length into 
the question ; particularly as such a discussion 
would be out of its place in an Essay. It is 
therefore my intention chiefly to consider, — what 
constitutes a claim to a General Contribution; 
and the Nature and Value of the Interest to 
contribute. 

Sect. I. 

OF GENERAL AVERAGE LOSS. 

A claim for a general contribution may arise 
from two causes : — Firsts — ^from a sacrifice de- 
liberately made of the property of one of the 
parties concerned in the adventure, for the be- 
nefit of the others ; and whereby his loss is di- 
rectly converted to their gain ; — ^for this he has 
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dtlMar. 



a right to claim Restitution'' ; — actoMng to'i>^-^ 
the equitable maxun of the civil law, NemoS^- 
debet locupktari attend jacturd ; — " no one For. oki. 
ought to profit by another's loss (1).'' Secondly ^ QT^weytsen, 
a claim may arise from expenses incurred, or DomTt Li.^cb*. 
services performed^ by one party, — (e. g. theMa^,p.&$. 
ship-master,) for the general benefit ;— and for po^"'!^*^' 
this he has a right to claim a Recompense. But ^^ ^ 
where neither of these principles will aj^ly, no ^"5T^. 
contribution ought to be demanded. Kajpics'Pr.iji 

^ !>. 1. p. 1. C. 5. 

The requisites necessary to make valid a|,J;^ ^^^ 
claim of this natwce are as follow : — ^When iJe- ^»'*"' P- ^• 
stttution IS demanded, — the ship must be in ac- Benecke, ». 9a 
tual distress ; the thing intended to be destroyed 
must be expressly selected for that purpose ; — 
the sacrifice must be made premeditatedly and 
deliberately ; and the end in view must be no 
other than that of the general preservation ^.^'Q. v. wejtn. 

p. 18.Stracc.<i« 
Nov. p. 2. D. 19. 
(1) That this maxim is not always to be construed lite^ 
rally may be illustrated as follows:— if of two ships laden 
with com one be lost at sea, the corn on board the one 
which arrives may sell at a higher price, and thus a profit 
will be gained by another's loss. It appears therefore Jhat 
this maxim, like most general maxims, is apt to mislead 
by being too comprehensive. Reflecting on this subject 
we find that nothing which a man acquires by his own 
means, or by accident, however connected with the lost 
sustained by another, will ever, independently of some 
personal connexion, bind him to make up that loss out of 

htf glini^. f Kairoes' IV. 

£g. ut sup. 
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Abstractedly considered, the mind and agency 
4Abbott,p.555.of man must be employed "^ ;-^the act must be 
preceded by foresight, and attended by volition. 
—And, moreover, it must have the desired ef- 
'Lig.Kiud. feet, i. e. the vessel must be preserved ^ It 
Old. Fr.'«4i»j0(/ would be going too far to say that its preserva- 
Poth. c.d$L. tion must be the direct consequence of the act, 
—for of that no one can judge ; — but it must 
itf . BMod. be preserved at the time '. * For, if the whole be 
£«GtiMiiii,c5.1ost, there can be no daim for restitution ; no- 
T^th.adeL. thing having been gained by the loss, and nei- 
iJerfc. w!* ^* ^^^ party being better nor worse for the sacrifice. 
Oild'Fr. ntsnp. ^^^ ^^ ^ ^^' ^^^^ ^^ ^ ^^^^ ^^ * Sacrifice for 
& For. Old. ^}jg general good there must be a sufficient cause. 
For if jettison (e.g.) be made on a false alarm, 
it cannot be said that the jettison procured the 
safety of the vessel — jettison cannot therefore in 
t Potti. c.4eL, this case give rise to contribution \ When Re- 
'**'"P' compense is claimed it must be clearly shown 

that services have been performed out of the or- 
dinary course of the voyage ; and which had no 
partial advantage in prospect, but were abso- 
lutely intended for the general benefit. 

Thus £u: as to the general principle of Average 
Contribution :-^The following articles contain, — 
First, the causes of general average claims, as 
they may be collected from the foreign laws and 
ordinances; the ancient and modern writers; 
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and the practice of the present day ; on which 
th^e is no dispute: and Secondly, — ^those 
cases which are unsettled and doubtful — or are 
not allowable by the law of England. 



Article I. Of the Claims for General Ave- 
rage Contribution on which there is NO 
Dispute. 

[1.] Jettison "*. — The most ancient and le- » d^. i. u. 
gitimate source of general average contribution l^! otcr. s.' 
is jettison. The justly famous digest of Justi- q?^. wevt 
nian (before mentioned) imder title ii. of the l^^ tt. di 
fourteenth book, adopts the laws of Rhodes on MXv'<fc/^ 
Jettison. By them it is decreed that, « if to f^; i^* ''• *' 
lighten a ship in distress a jettison be made, w^^^p.^. 
that which is thrown away for the general safety ^'^^^' 
shall be restored by a general contribution." It y^f^^^^ 
was the custom in former times (according to ^'- "*»»?• 
the simplicity of ancient commerce) for the mer- 
chants to sail with, and take personal charge of 
their goods. To this custom, that ancient collec- 
tion of " the usages of the sea,"— the Consolato 
del Mare (1), and the foreign ordinances allude 

{I) II Consolato del Mare, from Consukdo^ (Spanish) a 
Consular Court. 
It 18 a matter of 8uq>ri8e that this coiie of laws or rather 
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when they provide that if the merchants be on 

board their consent shall be asked before the 

jettison is made; — ^but it is added^ if they 

^iicciudd refuse, the master may proceed vdthout it\ 

Mar. C.91. "Di . "^ ^ 

Coimrva." Becausc it is presumed the master and his crew 
p.'e. have more experience in maritime affairs than 

Ord. Fran, art 

Emer.' Mr)!m' ®^^*®"^ collection of sea customs, which has appeared in 
most of the European languages, has never (as I can . 
learn) been translated into English. 

" The above title seems to have been given to it in the 
fifteenth century — for Alexander Raudense^ who wrote in 
1491, says that this collection was called * Barcelonian 
laws.* CeleUes, however, a Catalan, who printed an edition 
^ in the year 1494, calls it in his preface ' Consulat.' Per- 

haps from the Consuls at Barcelona having used the work 

• Boacher,p.45. as a code of maritime law ^." 

ut infra. j,^^ jj,^^ „ Consulat'* has only 294 to 296 Chapters, 

but some of the Castilian, German, and Italian transla- 
tions have 361 to S65 Chapters; or, as we should call 
them, '* Articles.*' Casaregis published an Italian trans- 
lation, (Venice, 1566) with excellent commentaries by 
himself; and in 1577 Meyssoni published a translation in 

» Emengon, the French language ; this was reprinted in 1635 *• G. B, 

^ ' ^* Pedrezzano also published an Italian translation (Venice, 

1599). An Italian and Dutch edition was printed at 
Leyden in 1704.— A French translation, said to be from 
the original Barcelonian edition of 1494, was published in ' 
1808, at Paris, by P. B. Boucher^ the writer quoted 
above. The two latter editions are in the library of the 
London Institution as are Roccus and Bj/nkershoek 
mentioned below. 

So early as the thirteenth century this code is said to 
have been received as law in Italy, the Greek empire. 
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(iie merchants^; — and, Q. van PFeytsen 8ay8,yVaUn.iitfip. 
** becai^ue every one is most learned in his own 

France and Germany; and roost of the marine laws in 

Spain, Italy, France and England are borrowed from it*. ■ Emerigon ot 

4ap. Tide Grot 
^ Dejun btL 1. 3. 

c.l. ^5. n. 6. 

A selection from several of the foreign writers on in* S^^^^po. 
8urance and maritime law might be useful to the practi- Park, pref. zxt. 
tioncrs in Lloyd's, few of whom ^ould take the trouble to JJ^e^^*^ 
go through the works themselves, some of which are 
bulky and voluminous. 

Among others may be particularly mentioned the fol- 
lowing : — 

The Digest, Book xiv. title 2. (Ife legia Rhodia de 
Jactu.) 

Roccus, (de Navibusy et Naulo.y 

Btmkbrshoek, {Quastionum Juris Privati — Lib. iv.) 

QuiNTiN VAN Weyts'en, {Traitt des Avaries.) 

ITiose parts of Valin (Commentaire sur VOrdonnance 
de Louis XIV. touchant la Marine, donnk h Fontainhleau 
du mots d'Aout, 1681.) Of Pothikr, (Supplement au 
Traits du Contrdt du Louage^ et Trait6 des Contr^s d^As- 
surance) and of Emerigon, {Trait6 d* Assurances) which 
relate to the general principles of Insurance and Maritime 
Law. 

Roccusy Bynkershoek and VaUn, are particularly noticed 
by lord Mansfield, in his excellent observations on the 
judgment of the court of kingVbench on Insurance cases. 

The Consolato del Mare^ Loccenius, (who I believe is 
meant in Burrow's Law Reports by " CocceniuSf**) and 

* By Ccceenhu could scarcely be intended Cocteius; — for neither 
father nor son wrote on jinsurance — the father was an eminent French 
yfTtter on public law and pnbHc rights ;— the son only edited his father's 
works. 
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• Q. van weyt. trade or calling ^ Jettison may be made, gene- 
rally, in all cases where the ship is in distress : 
but the chief causes are to lighten the ship at 
sea in a storm,— or when pursued by an enemy (1), 
—or for the purpose of floating her when she 
accidentally gets aground. In all cases of jetti- 
son where contribution is expected, the goods 

Bt/nkershoekf are also frequently quoted by the present 
learaed judge of the Court of Admiralty. The Cansolato 
del Mare he considers as a book of great authority. 

It is often said in Lloyd's that foreign auUiority is 
useless to us,— but it should be generally known, that a 
learned judge, whose legal knowledge cannot be doubted, 
(Mr. Justice Lawrence) has said, *' the opinions of foreign 
writers should have great weight with us, as their doc- 
trines form the greatest part of our laws on the subject of 
^ 2 East's Eep, insurance^." It may be s^id with great truth, that before 
P* ^^' a person can be well-grounded in the principles of in- 

surance,' he must have read and studied the foreign ordi- 
nances and foreign writers, from whom we derive almost 
all our knowledge on this (to us as a commercial nation) 
most important subject. 

(1) The throwing overboard part of the cargo, though 
of course a jettison, is not to be made good by general ave- 
rage contribution unless it be strictly for the purpose of 
effecting the escape of the ship. This was so determined 
in a late case ; where the captain of a Spanish ship, in 
order to prevent a quantity of dollars from falling into the 
hands of an enemy by whom he was chased, threw them 
into the sea. The underwriters on the dollars were held 
to be liable for this loss under the head of ** all other 
'^ ^'*'- ?J,f '**• losses and misfortunes *^^.** 

Jlcp. p. 398. 
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thrown overboard must have been stowed under 
the deck, none can be demanded if the goods 
lie upon the deck, — though if saved they must 
bear their proportion ^ But if goods got on<>For. u<rt& 
detk for the purpose <^ jettison, or to ease the 
ship when in distress, be washed off the deck, 
Uiis is to be treated as a jettison. Another ex- 
ception has been made to contribution; — the 
want of a bill of lading, which it is said makes 
it presumable that the goods have been put on 
board without the captairfs knowled^^e \ * ^?*';- °* "p- 

^ ^ p. 11. $ L art 2. 

If on the jettison being made, the ship con- 
tinue her course, but be afterwards wrecked, 
what is saved from such wreck must contribute 
to make good the jettison.^ But on the contrary, f i^^. juud. 
if the goods jettisoned be fished up, and taken ^i/»&^**^ 
on shore, and the vessel proceeding on her voy-j^^^**^'^^ 
age be afterwards lost, — the goods saved shall viiI"L ^iSL^' 
not contribute towards such loss, because the|^'*^- 
loss of the vessel arose from an accident «. And , i^. ^hcd. 
in like manner, for the same reason, if goods be q/"]^ ^^^^ 
put into boats or lighters to float the ship when ^aWPr.Bi. 
aground, or to enable her to pass over any flats ^^ • p* ^'^^ 
or shoals, and the boats be lost, this shall be 
considered as a jettison, and the remaining pro- 
perty must contribute ; — but if the ship should 
be lost and the goods in the boats be saved, then 
the owners of such goods shall not contribute : 



Digitized by VjOOQ iC 



14 OF 0£N£RAL AVERAGE. 

for it is said, the lightening of the ship was in 

consequence of a voluntary and deliberate de^ 

fc vidcinfia termination \ and was done for the good of the 

art. t. [a] . ^ o 

whole ; but, as m the preceding case, the ship 
* tig. Bhfil being lost was in consequence of an accident ^ 

utsup. * 

L^. WiA. 55. The master havinir had just cause for the jetti- 

Q. vanWeyi. ^ /^ •^ 

p. 24. son shall be exonerated, but it does not give 

Roccus De Nao, , , 

iiotxu.n.57. nse to contribution unless it shall save the 
stk^.De vessel ^ 

iVoo. p. ii. n. 19. tx -i . . t 

Poib.p.u.$s.i. it may appear almost unnecessary to observe, 
M^no^Tii^'^^^ ship's stores thrown overboari while the 
Emer. c. i«. cargo is ou board, must also be made good by a 
Y^^^l ^' general contribution (1). 

nt sup. 

"^^j^ [ii.] Damage done to the Cargo^ by 
»T^. Bhod, cutting holes in the ship, or by opening the 
BUbijf^*' ^* Afl/cAe^/or the purpose of effecting a jettison; 
Fnmce"ii or by getting the Goods on Deck to heave 
Vii. cin. overboard. 

p. 7. It is very difficult in some cases (particularly 

ut sop. ' in regard to perishable articles), to discriminate 

whether the damage done to the cargo happens 

from these causes or from the shipping of seas 



(1) The value to be made good by general average con- 
tribution is that at which the stores are or can be replaced. 
• — But when washed overboard or plundered the value to 
be paid by the insurer should strictly be the cost ; that 
being the value on which he received a premium. 
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and die working of the vessel ; but when these 
are clearly proved to be the eause, there is no 
doubt that the loss should be made good by a 
general contribution. 

[ni.] " Damage done to the Ship, bv - vidc Auth. 

■■ -* '^ ut sup. et inf. 

cutting holes to effect a jettison, or to let oat 
the water. 



[iv.] Cutting from, or slipping from 
Anchors, to avoid running ashore or on the 
rocksy or being run foul of by other ships; or 
when run foul of for the purpose of getting 
clear. 



[v.]** Cutting away the Masts, Sails, - ug. bw. «. 
Boats, &c. when the ship is in distress, and Lb^. our. 9. 
the general safety appears to require ^wcA om. France, & 

•^* For.Ord.passim. 

sacrifices. Q.vanWcyt 

On these two last sources of claim [iv. and v.] Emell^is.V^S*. 
it may be remarked, that masters of ships should p^^l'^^i.^rt's. 
be aware that it is not merely the making use o{\^^^^^ 
the axe or the knife on the masts, ropes, or sails 
of the ship which constitutes a claim for a gene- 
ral contribution. — Nothing but a case of immi- 
nent danger will entitle the owner to make a 
claiin of this nature ; and the sacrifice must at 
least be the apparent cause of extricating the 
ship from her perilous situation. Foreigners ap- 
5 
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pear to expect that every mast that is sprung, or 
sail that is split, when on a lee-shore, should be 
made good by a general contribution ; and more 
particularly if they are afterwards obliged to cut 
them away : but these losses may, and very often 
do happen in the ordinary course of the voyage; 
and it would be well for them to know, that it is 
not the custom of this country to allow such 
claims, except perhaps in cases of very imminent 
danger ; — and even then indeed a loss of this 
kind ought not to be claimed as a general aver- 
age, but is of the nature of a partial loss of the 
• VMcinf. ship.*' 

sw^tS^h^ Some of the foreign ordinances ^ say, that if 
p oidfR^tt. ^ ^^^^ ^ ^*^ ^^ ^P' ^ ^^ ^^^ convoy, the 
giliiiwiytBeii, ^^^^ ^^^^ ^ brought into a general contribu- 
S^gudtic. *^^^ » — ^^ *^^ ^^ ^^' '^® practice with us. 

With r^ard to the boats, it is said that they 
must^ be cut away from the ring-bolts to which 
they are lashed upon the deck, and thrown over- 
^Oid.Rott boards For if outside the ship' they are in 
^^T^^weyt the same situation relative to the loss, as goods 
^' ^^' which are on the deck, and their value must 

contribute to a general average, though it cannot 
* be demanded in case of loss. If however they 
were properly lashed to the quarters, it is cus- 
tomary to consider the loss by cutting away as 
general average ; but not so when hung to davits 

1 



46. n. 9. 
Emer. nt sap. 
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over the skip's stefn, that being considered an 
insecure pkce for a boat. 

When a mast is carried away or sprung, and 
in consequence, the sails and rigging which are 
hanging over the ship's side are obliged to be 
cut away, some foreign authorities say that the 
value, after being thus damaged, shall be made 
good by average contribution*. But it ^quH be ' Oki* Konies- 

borg, art. xiv, 

remarked, that the situation in which these arti- Oid: Copen. 
des are placed by the breaking of the mast^otfaoii 
renders them of no value i^rhatever. 

When the cables are cut, the masts att away, 
&c, to prevent the ship from foundering at sea, 
and she is afterwards run or driven on shore, and 
thereby becomes irrepairable, — the loss occasion- 
ed by such cutting, (if considered at all as a ge- 
neral average claim,) is not to be made good to 
the owner by new, with the usual allowance; 
but he is to have only the true or estimated 
value, as well as it can be ascertained by the 
sale of the ship and materials salved, — for this is 
his actual loss. 

[vr.] Sails, RopeS, and other Mate- 
RLALs CUT UP AND USED at sea for the pur- 
pose of stopping a leak, or to rig jwy-masts, 
or Jor any purpose where the general safety 
appears to require the sacrifice, 

c 
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No aii^hMrities are requisite to show diait tikis 
is a proper subject of general contribution. 

£vii.3 Low; oi^ PART OF THE €argo 
obliged to be wldfor the purpose of paying the 
expenses mcurred in a foreign port, where the 
skip put in in Mstress, *to enable her to proceed 
on her voyage. 

It tp^ealrs but re»oftable that the sale of th^ 
«Ord.Biib. eaygo AouW be adopted as the last resoui^e', 
both from A^ate being no m^ns <tf consulting 
Hie owner, and from the apparent itnpropriety 
and injustice of disporang of another^ property 
without his consent ; — ^but in a case of urgent 
necessity, sudi as this, the marithne law wiH 
justify tiie master (1). It then becomes neces- 

(1) From thejodgmentof the Admiralty court, on the 
•3 Rob. Adm. ^case of the VratUudine^, and firoitv a late adjudged case fh 
vfSurk. Bq>. ^^ ^^^^ ^^ Trfng'ft bench % there appears to be bo doubt 
p. 1. as to the right of die master to stUpart of the cargo in a 

foreign port, in case of absolute necessity, and to enable 
the ship to prosecute the voyage. It was contended in the 
former case, that the master had no right to hypc&ieeaie 
the cargo for the repairs of the ship ; and also, that he 
could not bind the proprietors of the cargo in any case. 
But the learned judge determined, that in case of ^* in- 
stant, unforeseen, and unprovidecl necessity, the character 
6f agent and supercargo is forced upon the master." Add 
to show hb full and complete controul over the cargo, (at 
sea,) the judge instanced the case of jettison, wherein, if 
the lives of the crew cannot otherwise be saved, he may 
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sarf ta maks some inqairy as to the m^ect of 
restitution. This should, lil^ aU other cases 
wheie a sacnfioe ia made, be treated as a jettisoa 



dirow the tvAofe c«f|^ overboard ;-^-4iie only obHg«liaii wi^ 

be^ Ihat the ibip thouid (^ntribute ito leverage proper* * 

Uon^ :— by which means the little that U to be taken as * 3 Rob. Jdm, 

Ae remnant of the cargo is preserved. And, in case of ^* P' *^ 

ivnsom, ( Aongh not legd in thb conntrj,) by Ihe ge^ 

neral Bimtime law, the master could tind by bit eontcact 

the whole cargo. The books (Sir Wm« Scott observed) 

overflow with authorities, on the right of the master to 

aell jxxrt of the cprgo^^-but His to b^ noticed Ibat dtti 

power does not eKtead to the tohctif^ because it cannot be 

for the benefit of the cargo that (he whole should be sold, 

to repair a ship which is to proceed empty to the place o^ 

deBtMfttion.>-*iBttt tbe master wwf h^pMecaie Hu mhde^i > 3 Rob. Aim. 

—which the learned jui%e considered as eqnivatort to the ^ P' *^ 

ude qf a part y. ' Idem, p. f64. 

On a former occasion % he stated generally, that the * i ^b. Adm, 
master^ under circumstances of necessity, has a right to ^* ^* 
Ir^potbecate either ship or qargo, or to sell the <^go, or 
to throw any part of it overboard. ^ 

In the course of the judgment on tbe Qratitudine^ Sir 
Wm* Scott observ^ that where a sh^ could not j)roceed 
on her voyage the master was empowered to tranship tbe. 
cargo*; yet, he added, (amiU isv€rj/inqierialtob0kn€fum*Leg.OUr. 
in Uqyd's) — " though eoapowered to tranship,-*he is not qJ;,%„j„^ ^ 
b<m»d to tranebip :— no such obligation exists aocQrdi q g to Vaiin, &c. 
any known rule of the maritime law,'' oS*A*t Rett 

It should also be well understood that the mi^Bter is net &c.* 
justified in breaking up the adventure by selling the cargo ^^^' PP* ^^ 
at a foreign port, although it be impossible to prosecute ^ bw. B^, 
tbe ordinal voyage, and although a sale of the cargo is P- ®J^ ^^ 
the most beneficial course for the owner. Lord EUenbo* ' 

C 2 
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— ^for it is the same thing to the merchant, when 
the goods, ar^taken_ from under his contronl, 
whether they are sold or thrown into the sea. 

ISiit the question has arisen, — ^where there is 
a profit on the sale of the goods instead of a 
loss, — ^who is to have the benefit of it? This 
question is readily answered if we treat the case 
on the broad ground of considering it as a jetti- 
son, and by which we shall put the proprietor in 
the same situation as the proprietors of the other 
part of the cargo, viz. by paying him the esti- 
mated proceeds at the port of discharge, as if his 
goods had arrived. Thus, it is submitted, that 
the parties who would have borne the loss ought 
to receive the profit ; and which wiD be done by 
deducting the proportion of the amount from 



rough said, *' to allow the master such an unlimited domi- 
nion over tlie ship and cargo would tend to the destruction 

>» 2 Suurk. Rep, of all commercial adventures^** 

P' ^' The Consdato del Mare states, that if the roaster be 

in want of money for the use of the vessel, and cannot 
procure it, and is in a place where there are no resources, 
(" in loco sterile,**) then, if the merchants (who are with 
their goods) have no money, they must sell some mer- 
chandise for the purpose of freeing the vessel. — The mer- 
chant shall however be convinced that the proceeds are for 
the use of the vessel ; i.'e. to enable her to pursue the 

e II Con. <U voyage ^ The Ord. of Bilboa says, if the captain cannot 

Mar. p. 105. obtain money on credit, or on bottomry — he may sell part 

' Ord. Bilboa, of the cargo to pay his expenses^. 

f XX. 
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the average charges, in precisely the same 
maimer as the proportion of the loss is always 
added to them. For, it may be asked^ — on whose 
accotmt, or rather, on what account, does the 
master dispose of the goods ? The answer is, — 
certainly not on account ci the proprietor of 
them. He is guaranteed against all possible 
loss, and therefore he can have no concern with 
the event of the sale (1). The master in fact 
having no other means of raising money, takes 
these goods indiscmninately fir<Hn the rest of the 
cargo, and disposcB of them for the general be* 
nefit of all concerned, for the purpose of setting 
the ship forward on her voyage ; and by treating 
this as a jettison justice is done to all parties, 

(1) Perhaps it may be useful to mention, that in a late 
case (not yet reported) the court of king's bench deter- 
mined, where goods were sold by the master for payment 
of the necessary expenses, (as iiJ>ove) that the proprietor 
of the goods so sold could not sue his underwriters, but 
that his remedy was against the owner of the ship. We 
imagine it is not to be inferred from hence, that the owner 
is accountable to the consignee for the proceeds of th6 
goods, and not for their market price at the port of dis* 
charge, as . is customary, for this was not the question at 
issue J but that this is applicable where the owner of the ship 
fails in the interim of her arrival ; in which case the under- 
writers on the goods would not be accountable for the loss, 
as it did not arise from any of the perils insured against* 

1 
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We are aware thtft the Gfomoii of me of th^ 
learned judges of the eourt of king'* bend iu 
• sBiur& AM. contrary to this* ; but it is subinitted wiihgre^t 
deference that it is on mistakeii groimda t Atat 
ieam^d person slippering that the owner of tlM 
ship would put the profit in bis pocket, and thus 
that the case might occur where the master of 
<he i^p, (his servant)) might diisqpose of die 
cargo for his ben^t. 

If the ship arrive at her p0 of destination, 
the loss occasioned by^ the sale at the interme* 
^te port will also become a subject of resiitu^ 
ti&n. But if the ship should not arrive in am- 
sequence of a new accident, and she should dis- 
diarge her eargo at the port where she is obliged 
to put in, and she can proceed no &rther, then 
the value should be that of the like goods at 
such port, — ^for it is said in case of jettison — 
^* the value is, that of the price current at the 
place of disdbarge where the contribution is re- 
gulated, which is either the port of destination, 
or the port at which the vessel is obliged to 
discharge, in consequence of a new accident, 
which has prevented her from proceeding any 
fPoihiet^Sup. further on the voyage '. And this appears rea- 
B* Its. aonable, for the person from under whose con- 

troul the goods are taken, for the benefit of 
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flkisaa^ 9ugftijt ijm4 tc^ ba placed Uk 9 ^ne otu^r 
tion tibm ttune mkom h» baa b^fw tb^ v\eBfkB of 



[VIIlJ Fl^^IGHT OF 5HE GOQJM 4^ J^r 

the above purpose. 

It appears dear that in this case the owner of 
^e ibip ought not tp hyse his fi^ht — any n^ore 
than the proprietor of the cargo th^p^t on hi? 
goods. 

It will occur to every one in the habit ^ eoA? 
sidering questions of this nature, that there is 
an essential diff^Eence between ^ clai^ fpr ^e- 
HiMiw and one for Recompense. In the 
finmer case, e*g. in that 9( jettisoih if at any 
subsequent period of the vpyage the remainder 
of the caigo be lost, there is no daim to rq>lace 
that part whi^h wm jettisoned — and the same 
if the ship be lost b^oi^ the artideci qaonficed 
yrere repUced. But in the case of ej^penses u^ 
0ttnnd with a view towards the gene^ral benefit^ 
it IB dear that they ought to be made good to 
the party, whether h^ he an agent employed 
by the master in a f<eireign port, or the ship 
owner himself. The former is a case lying 
strictly within the adventure ; for if a part be 
sacrificed and the remainder be lost, — the whole 
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is lost. But in the latter case, the expenses 
are cvtraneous, and were incurred under an 
implied obligation of indemnity on all the par- 
ties ; — ^whidb is one of the duties each of the 
parties who are joined in a sea adventure takes 
upon himself. 

The following items come under the head of 
Ttecompense : — 

[ix.] Pii-OTAGE on putting into a port in 
distress. 

[x.] Expenses of unloading the 
Cargo, either for the purpose of repairing 
the shipy (yr for floating her when she acci- 
dentally gets aground. 

This is to be made good by general contri- 
bution ; because the ship, cargo and freight are 
equally interested :•— the ship that she may be 
repaired ; — the cargo (in which is the foeight) 
that it may be preserved. It is different as 
respects the imloading the ship's stores, after the 
cargo is out, for with them the cargo and freight 
can then have no concern, 
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[xi.] Expenses of getting the ship 

OFF THE GEOUND. 

Pothier observes, after Valm', in case of tem- 1 Poth^p.Gm. 

1 1 .1 T/» rf. L. n. 145. 

pest, chase, or other accident : If to prevent vai. Cam. Art. 

shipwreck or capture, it be necessary to run the 

ship into a harbour, not the place of her de$tu 

nation^ and which cannot be entered without 

dischar^g part of her cargo, this, as well as 

the expense of getting her afloat (if on shore) 

are general average. But he afterwards justly 

observe8\ — ^that ^vlien for the purpose of run-*Poth.utsap, 

iiing the ship into her port of destination it 

is necessary to lighten her, the master, who knew 

or ought to have known the capacity of the port 

to which he was bound, is in fault for having 

too heavily laden her. It is therefore in this 

case the &ult of the master, and in consequence 

not general average. 

fxiLl *HlRE OF EXTRA HANDS TO PUMP * 1 East's r«m 

THB SHIP, after her having sprung a leak. 

[xiii.] All extra charges incurred for 
the general goody on putting into a foreign 
port in distress K ^ Leg. Wid>. 

The common law^ as far as it has had cog-Sioi?oy.2.6.5. 
nisance of these cases, considers that all the 20! '''*** ' 
foregoing charges together with the warehouse &c. *^* ' 

k « Term Eqt, 
X. B. p. 407. 
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ifiit mA reloddiiig duu^ges ef the oaig<v ought 
to be made good by a g^eml eontributic^ 
The Ibfeigp laws ar^ to the same effect. No 
r^fnUr jii^lgii&eat hfta b«e9 givea by the court 
^Admiralty i (whose peculiar pK>yin«^ it is ta 
dctermiue these que9tion%) but (m owi oeeadon 
its bearing appealed to^ be towaids a coBSim^ 

IS Bob. Ate. tiou of the above ' : on anotiier oecasi^;^ howr 

' ^' ' tmt, it ia admitted that in some eases ^ the 

expenses severally may be matter of simple 

*iiub.ii(fai«* average ■°;'' by which appevcs tobemeaot^ acr 
' ^' cording to the praetiee of Uoyd's, and to tho 

eustomary deeision of the regUtrar and mer- 
chants in su^ oases, that all the charges in*- 
cnrred expressly for the general benefit are to 
be placed to the general average; thfMie inomv 
red for the preservation <^ the goods, to the 
cargo ; and the outward charges, whereby the 
ship is again set forward on her voyage, to the 
freight. But if this be consumed by the wages, 
then these charges mu^t be home by the ship 
and cargo alone. 

None of these charges ought to be made good 
by af contribution, if the ship put into a port 
merely in consequence of contrary winds, or &r 
the purpose of procuring water and provisions ; 
in both these cases the ^larges come under the 
head of petty average. 
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[xiv.} The sum awaeded, ob agreed 

TO BE FAil) TO fHIPS, BOATS, FILOltfS, ftc« /OT 

M^gi^g a ship, when &t sea in distress^ mt6 
port ; or for unloading the Mp an4 gating 
her off the ground when forced on shore. Also 

TOE CHARGE OF TAElKG OFF ANCHORS, 
CABLES, &e. and rendering ASaifiTANCE 

GENERALLY". ■ Stat. If Anne, 

c:i8. 
It is not so generaDy known as it ought to30«o.Lc.ia. 

be, (or if known it is not pmotistd,) (1) that ac 19. $ la 
reduction may be obtained from the amount of. 
salvage in ahnost all cases of vessels ,being dri- 
ven or forced on shore in the kingdom of Great 
Britain. By the statute of the 5 Geoi^ I. all, 
^ IS (made in explanation of that of the 
12 Anne, c. 18,) it appears that the salvage and 
charges may be reimbursed out of a sale of part 
^ of the cargo duty free. Which is in eflfect, — a 
reduction of such duties from the amount of the 
salvage and charges. It is not always for the 
interest of the proprietor of the cargo, that part 
of it should be sold at the tim^ of the stranding 

(1) It is of material consequence that underwriters 
shodd be aware of this, as they are ultimately the suf- 
ferers when it is onytted to be tdcen advantage of; for as 
the owner of the ship and the proprietors of the cargo 
look to them for their reiidbursement of the salvage, they 
are not interested in the reduction of the amount. 
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for this j^urpose, but this diflSculty may be obvi- 
ated, for the average claim may be adjusted by 
means of an estimate of the duty being procured 
at the Custom-house. 

[XV.] Salvage to men of war, and to pru 
H)ateers for re-capture from the enemy, — 
and charges thereon (1). 
• 43 Geo. III. The sadvage fixed by law % to be paid on the 

c. 160. $ 39. i»Tfc..i ii-»i_* 

re-capture of.Bntish property by king s snips, is 



(I) Much abuse has prevailed in the West Indies m 
cases of capture and re-capture: the practice was, till 
lately^ to sell both ahip and cargo to pay the amount of 
salvage; and the consequence oflen was, that the proceeds 
lay for months, and even years, in the hands of the agent 
(as he is called) of the Vice Admiralty court, who thus 
made it his interest to put an end to the adventure ; and 
this even in cases where ships have put in in distress and 
when they might have been repaired at a small expense 
p e Stark. R471. and proceeded on the voyage i^. It might be useful, 
p. 3- however, if it were generally known, that in case of re- 

capture the property by law reverts to the original owner, 
and is only pledged to the re-captor for the payment of 
the charge for salvage ; which being done, the owner is 
«i Stat. 29 Geo. entitled to restitution ^. The re-captor has no right to 
43 rco^kll. ^^ ^® property. If there were any difference about the 
c. 160. value, the court would order a commission of appraise- 

' Lord Mans- ment % when so much of the cargo might be sold as would 
field. ^ pi^y ())e amount of salvage. In explanation of this, and to 
Hep. 1309, prevent abuses of this nature, the Privy Council on the 
15tb May 1813, published an order in the Gazette, pro^ 
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one-eighth (1) ; — and by a private ship of war, 
one-sixth, of the true value of the property so 
retaken from the enemy. When a ship has 
been voluntarily abandoned by the enemy, the 
salvage is not limited by the prize act. A 
moiety has in some cases been given*. — Nor is-Edwmfe'* 
the salvage limited in extraordinary eases, such 
as ships hmig abandoned at sea, &c. 

[xvi.] Money or goods given by neu- 
trals (as regards Great Britain) to an 
enemy^ as a composition to release the ship and 
the remainder of the cargo *. * Ug. mud. 

The giving of money or goods to a pirate to // Coii. tie/ 3C 
release a ship which he had captured was, v^uGuidm^4.u 
will be seen by the references in the margin, a p/ia" 
vay ancient source of general contribution; Poih.c?d«£. 

1^. iL $ S. art !• 
£i9eiigon« 

hibiting the sale of ships and their cargoes for the pay- ^|j^"*^ uHdW 
meet of salvage. him. 

The present venerable and learned judg« of the Admi- 
ralty court has noticed in terms of reprobation, the fre- 
quent applications made to the Vice- Admiralty courts in 
the West Indies for the sale of vessels and cargoes U;<> 3 Rob. iUm. 
(alluding to cases where condemnations had been procured ^' P' ^^' 
of vessels not being sea* worthy :)— this lie understood to be 
a matter of great complaint. 

(1) The rule in France is, in case of re-capture to give 
a third of the value of the property salved to the re- * Orrf. LouU 

lit. 9. art iO. 
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and it was farmeriy the practice to ransom 

British dkip$p "wba, captuoed by an ettemy^ 

This was done by delivarui^ to the eoemy ii4iat 

was csUed a ranaeni UU ; which was considsied 

« Buriimaqai, gs a jCootsM* of the Uw of Qatioiis ^i aod actioBs 

p. iv. €. 4. w^e nuuntaified im it ul our courts of ccmuuoa 

c.i6.Vm law. It is now by statute^ made ill^^al to 

c.ti."^'i!'"*. ransom any Britidi shq> takra l^ the aitemy* 

1,%?^ ' This statute it is said has put an end to all 

yManiup.do5.qw8tioiis on ibe law of rraisoms^* And fcpm 

its comprehenove weeds, it woiUd seem thai 

firates as well as belligerents are intended*-^ 

for the words are, ^ the subjects of any state at 

war with his nu^esty, or uny person comnutting 

hostilities against his nuyesty's sulgects." 

[xYii.] ChabjGES incurred in obtaining 
THE RELEASE of a skip which had been un- 
justly detained. 

Many late decrees of the Admiralty court 
against foreign ships brought in and detained 
by British cruizers have been, that the cargo 
shall bear all the expenses. It may be sub- 
mitted, that in most of these cases the expenses 
ought not to be eventually borne by the pro- 
prietors of the cargo alone, but that they should 
be afterwards apportioned on the whole interest 
at risk; (the whole being ^benefitted by the 
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relaase ;) and tiius he made a mhject of geimsl 
eoBtiitMitiM. 

Ottier Mbjects of svetage oontrilmtkiil may 
occur, such asy — loss of exchange on bSls^ 
passed by the mast^ -oh his owner for tiie dis- 
bursements, on putting into a foreign port in 
distreSB; maritime intebust on bottomry- 
bonds (1) ob%ed to be git^n under similiur cur^ 
cuin*anC0s ; InterimM' on Advances (S) ;— 
and in general^ it may be ssdd, tihat all ex«- 
tkaobdinary chab&es pfoeeeding from en^ 

(i) Before this charge is admitted ia a claim for general 
average, it shoufd be clearly shown that the transaocion iu 
bonajlde, and that the bond was not merely given as h 
'Cdilateral seoority for payment of the bills on the owner, 
as it is often done. Also» in case of the subsequent loss 
of the ship, it should be noticed that the sum for which 
the bottomry-bond is given ought to be deducted &om 
fhenven^e cfaargeSy-^hat is, if the whole sam was raised 
on bottomry, there is no claim for average at aU ; and of 
course there is no claim for the maritime interest, for the 
lender runs the Tisk on that as well as on the principal. 

(2) The merchant who advances money for average 
charges in a foreign country oflen makes a charge of in- 
terest if the vessel remains long in port, which must be 
Appo#tiil&ed on the average charges. Underwriters have 
c^jected to this, on the ground that they «re not liable to 
pay interest ; but this is erroneous. For when it is said 
that underwriters are not liable for interest It is only 
meant to extend to interest on chums oo policies. 
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deavours to preserve the ship and cargo, and 
the damage or the loss resulting from th^ mea- 
« Wesk. p. 25«. sures taken for tiat purpose*, are fit subjects for 
contribution. 



The ancient laws prescribe certain forms to be 
gone through when it is necessary for the gene- 
ral preservationy either to jettison part of the 
<»igo or sacrifice part of the ship. Sac ; but these 
rules have been seldom strictly adhered to— *and 
when they have, they have only served to induce 
a supposition of fraud. Targa, a magistrate at 
Genoa, (the author of Ponderazione sopra la 
Cantrattazione MarUima^) says that during 
sixty years of his practice he had known only 
five cases of re^w/ar jettison, all of which were 
suspected of fraud, because the forms had been 

■ Emerigon, tOO WCll obscrvcd *. 

on»- >• p- fpj^^ general principle to be adhered to by the 

master is, to consult the most experienced of the 
crew and the supercargo (if there be one on 
board) — and to make as minute an entry in the 
Journal or log-book as the nature of the case may 
require ; and immediately on his arrival in port 
to note, and as soon after as possible extend his 
protest ; — ^for it is not only proper that he should 
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f~ 



eater his protest on arrival) but he should ext^d 
it also whilst the occurrraces of the voyage are 
fresh in his memory* 



Article 2. Of those Claims for General 
Average which are disputed or doubtful. 

[a.] (1) The first question is one of great im- 
portance to be determined ; — it is that of a ship 
purposely run ashore to prevent her foundering 
at sea or driving on the rocks, and which is 
afterwards got off with damage and arrives at 
her port of destination. The question is, — 
Whether the repairs of the damage sustained 
by the Shipy are a fit subject for General Con- 
tribution ? 

The foreign ordinances include this case 
under the head of general average ; for in those 
ordinances where the spedfic case is net men- 
tioned it is implied ^ They derive it frqjna the »» Vidc Ord. 
Rhodian law% according to the Uteral meaning • ^^Bhod. 

3.5.1. 

Ord. Ant ^4. 

(1) For the reason why tbese clainM are marked with Ord. Konig^. 
a letter instead of a figure, see the preface to the second o^'co'^'^' 
edition. art. " il*." '^ 5. 

Select cs8«fl of 
£0. p. 58. 

(2) The sections ix. z. xi. of the ordinance of Konigs* Mtrsb. p. 54S. 

burg are recommended to the perusal of tlic lawyers ; as 
they may probacy throw some lighten the lately litigated 

D 
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bi the liiaxim before qaotei^Netno debet locu^ 
pletari aliendjacturd. But thismaxun, as has 
been before observed^ must not be construed 
literally. On the article in the ordinance of 
Copenhagen, Magens remarks, " The meaning 
here seems to be, that if a leaky or sinking ship 
voluntarily and deliberately be run ashore to 
save the lives and goods, the damages received 
under water shaU come into a gross average ; 
whidi (he adds) is a reasonable and nice distinc* 

* s Magens, tSou \^ The Cofisolato del Mare and Roccus % 

• iLCms.dd say,— that if to avoid a total loss, the captain 
193.' ^Rmcus, imd cre^ should judge it proper to run the ship 
i!'i64.'"****'^ ashore, the damage thereby occasioned, whether 

to ship or cargo, will be a gross average. Weskett 
merely states the case, and gives no opinion him- 
f Weskett, sclf ou the subjcct*, but there is no doubt that 
p. s5t. * ^^ ^vw £ivourabte to it, as Magens also was. It 
i^pe&rs (from manuscript statements in my pos- 
session,) to have been the practice of Lloyd's in 
the iime of Weskett. 
With these authorities before us,(l) we may 

cd^ect, of tbe^xtenC of theporttof HUau and Konigs- 
htirg. The author does not recollect that this ordinance 
was once alluded to during the pleadings in these causes. 

(1) ^ The ordioancsea of other oOuntries are not, it is 
true, in force m Ei^land ; but they are of amthmty^ at 
least, at expressipg the usage ef other conBtriet upon a 
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perliatm be thdugEt bttfity itt iitim(;d&ediy r^Joei^ 
itig this doctrine as unieasohnUb and imfettUdedi 
partlcalarly when some of cm basUin^M^ed 
laiitycMaJedso&v^fttratite toit.(l) Thcwitert 
of the present day say nothkig oondurive» miem 
what Ur. SefjAnt MarahaU say^^ ^dar ^ 
head of «" loss by perils cf the tet^*^ ht decked 
so. After speaking of-a mhmtiity stiahdi^ olf 
the d% hesdys» <« Astifttidiiig liiay be foUo^^ 
by a shipwreck, in wMeh case it becomes a to|al 
loss; dftheshipinaybegotoffiiia(km£tlontd 
jMxwecute her voyage, and then Hie^dmnAgt sui-^ 
tainedf afid the expenses incurred, will be mdy 
a partial loss of the nattdre of a ge^ral aTCtt^^ 
In the absenee of modem authority, we faav« 
only ai^oment agaii^ it; but this is stiromg* 

eoBtract which is presumed to be gttVifnsd bygieiUMd 
rales,, that «e uaderstoed to oeoHitoicTlt brabchof piibKo 

** In matters of insurance, and shipping/' it is said \ ^ Roccm de 
^* judgment is to be gitfen according to the maritime iairi ^*^°^ 
ami ordmiBces^ bM aCdorii^ to .the cmtomt^ obsenred 310.' Vide^ 
amongst sea-fhring people *'-**(" ^* maris «^"**«^««K«« ^^J^'tJ 
4UtU uroandcB** «» Dt IVoui" 

(ly Two cases of this nature ocbun«d a jrear ar two 
smce, and the opinions of two of the most eminent prac^ 
titioners at the bar were separately had on them ; from 
which it appeared, that fA^^y had no hesitation in consider* 
tag them t» casei of geueral average ckiim* 

d2 
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The foiindaf ion of all claims fin* a general con* 
tribution is jettison of the cargo; the rules there-, 
fore which govern in enforcing this well4aiown 
law^ should be applicable to all othar cases of 
genaral average daim. If we examine the above 
ease, we shall find that it has nothing in it in 
common with a jettison :— F<H-,^r^/,— 41 Jettison 
takes plae^ in consequence of *^ a volnjitary. 
* Vide raprt, and deliberate determination*;'' ;md, sec(mdfy, — 
«itL>ritiM a particular thmg is selected to be sacrificed f<Hr 
the.general safety. — In the case b^ore us, how- 
ei^a:, there is no time fi^ meditation ; there is 
no speoifii^ thing sdected to be given up to save 
the remainder; — there is indeed no alternative^ 
For, whatever may be assumed after the sl^p is 
in a place of safe^, — ^in ev^ case of thiskind, 
it is for the preservation of life, that this act is 
ttsorted to, and not for that of the ship and 
cargo ; and of this, those who have been in simi- 
lar dtuatiops are aware; — ^the result may be be- 
neficial, but should not the intention determine 
the nature of the daim ? Put the extreme case, 
of a ship in a storm finding herself completely 
surrounded by breakers, and every instant ex- 
pecting to be dashed to pieces ; — ^in this most 
perilous situation the master and crew think it 
prudent, instead of suffering the wind and the 
waves to drive her, — themselves to run her upon 
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the rod^s.— -The ship fortunately holcb together, 
the weather moderates, and she is got off into 
smoodi water: — ^Now, what is there in this case 
that win apply to Aat of a jettison ? — Only 
this, — ^the ship was " in distress." But we look 
in vwn for the other requisites: — "the mind, 
and agency of man," were not employed, — nor 
was there, in any sense of the word, a " volun- 
tary and deliberate" selection of " a particular 
thing" to be sacrificed for the general safety K^ Vide upra. 
Therefore of all the necessary requisites for a ^ 
general average contribution, there is only one:— 
** the distress of the ship." 

The dispute here is between custom and argu- 
ment There is no doubt that custom ought to 
prev^ when reason and experience combine to 
show the propriety of it ; but it has been justly 
remarked, that ** custom ought to have no weight 
when inconsistent with equity ^" In this case it i shoback, d$ 
appears to be inconsistent with equity that the p'Im. ' 
whole should contribute in restitution of what B.*i?p. i. c. a! 
was not intentionally sacrificed for Ae benefit of ^ ^* 
the whole- 
It appears to oome under the head of those 
losses which are inevitable; — and such, the Di- 
gest and all authors are agreed, must be borne 
by the parties themselves separately"". For you i. «. m- »• 5. 
cannot in equity convert a loss, which is inevita- art. a. & 9. ' 

Q. ▼. Wejtaen, 

p. 6. 
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}Ad, into a claim for tb^ preservation of pro* 
party. 

[b.] The ucond disputed or doubtful cuse to 
he notice is that of eunnidtg a ship on 

•.^;^:^- SftOitE VHEN CHA8BD BY THE ENEMY". 
J^, Wub* 55. 

Poth. c. d. L. This case difibis in principle very little from 
Auth, utiup. tlie i^receding. If therefore the arguments are 
good against the one, it is conmved they must 
be so against the other.-^In both there is want- 
ing the motive. In neither case is there any 
thing selected to be sacrificed. — In neither case 
can it be said that the master and crew did that 
for the preservation of the ship and cargo^ when, 
strictiiy spealdng, the object was so muoh higher 
tr^the preservation of life (1) or lib^y. The 
l^amed Pathi^r, however, after envmerating 
oi^ear qpeoiea of average^ says ;t— '^ besides these 
i^eqies of genital average there is another, viz. — 
when a diip bemg chased by an en^ny, the 
master in pi^der'to preyrat her cloture runs her 

(1) If the law detennine, as it probably would, that the 
damage incurred by whatever is done by the captain and 
crew for the preservation of Ufs^ is to be made good hy a 
general average coatribution,r^hen these two last cases 
of [a.] and [b.] are legitimate general average claims.— 
But if argument alone should be allowed to settle the 
point, then perhaps there will be little difficulty in deter- 
mining that they are not. 
3 
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ashore, — the damage caused is a general average, 
whether it happen to the ship or the cargo % the •vide Appen- 
running ashore having heen made for the general 
safety''^. Both these cases will require great ^ Potii. Omir. 
consideration before they are admitted under the " "'**^ 
head of undisputed general average claims, 

[c] The DAMAGE DONE TO A SHIP by de- 
fending her against an enemy^ and the ammu- 
nition EXPENDED thereby^ qOrAHamb. 

The first article mentioned by Weskett', Or "F«iMi/ 

art. a ** d^M 

(whkh he got from the laws of Hamburgh'), as av/' Pothier, 
coining under the head of general average, isord'HaiMT. 
<< the damage that a ship suffers in her apparel Twokett, mt. 
and cargo in defending her against an enemy '; " !ord. a!lab!*^ 
and this is confirmed by the foreign ordinances, ^^'"^ 
which made every thing that ultimately eontd* 
buted to the general benefit, a subject of general 
contribution ; and yet, on examination, we shall 
not find one feature in this of a general average 
daim, — i. e. if by it be meant a deliberate sacri* 
fice for the general benefit In both these caaes 
a distinction should be made between an ** armed 
ship" so called, — and an ordinary merchantman 
sailing with convoy. The former being bound, 
by a kind of implied warranty, to defend her* 
self— the damage done to her and the ammuni- 
tion expended ought to be considered as the wear 
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and tear of the vojitge. But the case is difier* 
ent in an ordinary merchantman ; though in such 
a case it ought not to come under the head of 
general average, but if any daim be made it 
should be for a partial loss. There may be some 
doubt whether in either case the ammunition 
expended be a proper subject for general or par- 
ticular claim ; but if the ship escape perhaps i% 
should be generaL 

[d,] The expense of curing the hurts 
which the officers and seamen may receive in 
defending Jhe ship. (1) 
^nftti Wilt Provision is made for this case by statute '; 
whereby the judge of the Admiralty court is 
authorized on petition, to direct the re^strar 
and merchants, to levy a certain sum, not ex- 
ceeding two pounds per centum of the value of 
the ship, freight, and cargo ; (according to the 
first cost of the latter,) and distribute the same 

(1) Since thb was published it has been detennined, 
that neither the damage done to a merchant-ship by de- 
fending her against a privateer, nor the valpe of the ammu- 
nition expended, nor the charge of curing the toounded 

•4Cunp. Bip. seamen, are subjects of general average contribution °. 

p. 337. J |j^ Statute of William III, above cited seems to have 

fallen into disuse, for the judge did not allude to it on thi^ 
trial, nor does the auUior know of any late instance where 
it has been ipforce4. 
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aittongst the wounded seam^i and the widows 
of the skin, &c 

It is seldom that there is any necessity to bring 
tliese claims before the Admiralty court. No 
authority is necessary to oblige the imderwriters 
to do that which they are always prompt to do 
of their own accord, viz. — to remunerate those 
who have sufiered in bravely defending the pro- 
perty entrusted to their charge. 

[e,] The wages and provisions of the 
ship's company. 

Some writers hold, that there are cases where 
the above should be made good by a general 
contribution ; — ^these are said to be as follow : — 

1. From the time when in distress, the ship 
alters her course to. seek a place of safety to refit, 

and until she is refitted and pursues her voyage \ ' Beawcs, La 

2. While detained in port in consequence of un- p. tee, ud 
just capture or seizure ^ 8. While imder em-aaoc!^ 
bargo or detention by the authority of the state, i Mag. p. er. 
either in the port of loading, or in an interme- ub. iii. titr! 
diateport*. The practice in foreign countries I'^.l?)^ 
is, in almost all these cases to make the wages "*"^' 
and maintenance of the crew a general average 
charge. The case alone of embargo appears to 

Jiave had the full consideration of our courts ;— ^ 
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y^Tmniup. in that cafie^ Mr. Justice Buller 8akl^ ^ these 

^' ' charges shall fall upon the owners only> and the 

freight must bear them f meaning, J suppose, 

lliat the ship-owners must reimburse themselves 

oat of the profits of the voyage. The French 

« Old. France, ordiuauce savs ', the &od and w^es of seamen 

lit sup* 

Emer. torn. 1. bdouging to a ^ip embargoed by an order of 
state, shall be reputed gross average, if she be 
hired by the month, but if she be freighted for 
the voyage, they shall be borne by her alone.'* 

• Beawes, Lrs And it Is fuTthcr ssld ■, that when the crew are 

Viie Ricard, hired by the month, the same rule should hold 
*' '^' good : but it seldom happens that the orew are 
hired by the month — ^they are paid at the rate of 
so mudi per month, but they are hired for or 
by the voy)ige. The reason given why victuals 
and wages are graeral average when the ship 
is hired by the month is*— that the master not 
receiving in this case any freight while the 
arrest lasts, is not obliged to famish for no- 
thing his sailors to take care of die merchants* 

^Potiiiei, c.f)« floods \ 

■.151. Adrian Ferwer, (an old writer on insurance) 

in examining the question of seamen's wages, 
&c. on a ship detained at Vera Gruz; says, very 
sensibly, — " why shoidd victuals and men's wages 
be deemed a general average any more than the 
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tntexestof numey, and tfaedmagefaofled tothe 

cargo by the debjr^" (1) «Mifcii.,p.68, 

It may here he noticed, that eases hare oo* 
eiuxed where a mastar of a ship, hriag aivare 
that seamen's wages would not he allowed on a 
yessd putting into a port ui distress, has on ar- 
mal dischai^ed his crew, and then hired them 
again and charged for their services as lahourers 
in discharging and reloading the ship, rig^ng 
har, &c. — It may be proper to inform such 
persons that this artifice will not avail them— 
because the owner is bound, at his own peril and 
at his own expense, to keep a competent crew on 
board from tiie commencement to the termina^ 
tion of the voyage. It would seem that the du-» 
ties of 'a ship-owner are not in general so well 
understood as they ought to be. 

[f.} The BEPAina bone to a ship in a 
foreign port where she puts in in distress^ in 
order to enable her to complete her voyage\ ' % r^m. s^ 

It is surprising tiuit any discussion should^' 

(1) The tame author (in hb treatise of the Marine Lawt 
of the Low Countries) states a case where the wages and 
profisions were aoade good by a general contribution :— * 
as, where a ship was taken by force and carried into a 
port, and the crew remained on board for the express pur- • Ift Men. 
pose of redaiming the ship, and by that meant prevented ^d^Tid'e B^'- 

9^ total loss ^ kenhork Qucsf. 

Jur. priv. lib. ir. 
c. 25. 
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have taken place on this subject, or that there 
could ever have been any doubt that the owner 
of the ship was bound to keep his ship in repair. 
The idea could only have originated in the sup- 
position that what was eventually for the ge- 
neral goodt t. e. in this case the arrival of the 
ship wit^her cargo, should be borne by a general 
contribution (I). 

[g.] A SUM PROMISED BY THE MASTER 

to be given to seamen for their exertions while 
the ship is in distress. 

An action for tins cannot be maintained ;— - 
for a seaman who has engaged to serve on board 
a ship, is bound to exert himsdf to the utmost 
in the service of the ship ; and therefore a pro- 

(1) Since the first edition of this Essay it has been de- 
f 4 M. & Sel. termined by the judgment of the court of king's bench % 
Btp, p. 141. ^g| ^jjg following charges are not general average accord- 
ing to the Uw of England, viz.— 1. The tioages and provi- 
sions of the crexvt while a ship remained in port, whither 
she was compelled to go fbr the safety of the ship and 
cargo in order to repair a damage occasioned by a tempest, 
2. The tioageSf Sfc. while detained in port by adverse winds, 
whither she returned after having repaired her damages 
S. The expenses of the repair^ though evidently to put the 
ship forward on her voyage. 4>. The damage done to ship 
and tackle by standing out to sea with a press of sail in 
tempestuous weather^ though such press of sail was neces- 
sary for that purpose in order to avoid an impending peril 
of being driven on shore and stranded. 
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mise made by the master when a ship was in 
distress, to pay ap extra sum to a manner as an 
inducement to extraordinary exertion on his part^ 
was hdd by Lord Kenyon to be void «. . l.^^^'*?- ^' 

^ "^ Cases, p. 79. 

) Abbott, p. hr« 
, - ^ \n. , ch. 1. ^ 8. 

[h.] Damage done to the Cargo by 
the means of water thrown dawn the hatches 
to extinguish an accidental fire in the hold or 
between the decks. 

The question is, who is to pay this loss ?— 
The imderwriter on the goods refuses, on the 
ground that though he is liable for loss by fire 
generally, yet in this case, it is the remote cause 
of the damage, water is the proximate cause, 
but this is by the hand of man, and therefore it 
does not come under the head of a ** loss or mis- 
fortime" for which he is liable. When claimed 
as a general average, it is objected to on the 
ground that the damage done to the goods is se- 
condary and accidental^ and not primary and 
intentional^ (as in cutting away a mast, &c.) 
which it ought to be to establish such a claim. 
The question therefore remains, — how is the pro- 
prietor of the damaged goods to get his indem- 
nity ? In answer to this, it is submitted, that 
as there should never be '^ a wrong without a 
remedy,*' and as " nq one should be allowed to 
profit by another's loss," the proprietor has a 
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tight to deoumd of those who have profited by 
his loss to gtre hiin the femisdyi^vhich he <»&mi* 
get firom hk imdemriters, — and that ^beNihm 
this daim should be settled l^a general average 
contribution. 



Sect. II. 

OF THE APPOETIONMEKT OF OENEEAL 
ATEEAOE. 

Having thus treated as fully as the nature of 
this Essay will admit, of the subject-matter for 
general average contribution* I proceed to make 
a few remarks on the Contributory Interest,— • 
the Valuation of the same, — ^and the Apportion- 
ment of the Loss. 
fcAMK>tt,p.iii. A learned and very useful writer says\ 
'* there is no principle of maritime law that has 
been followed by more variations in practice than 
this ; " and that << the determinations of English 
courts of justice furnish less of authority on this 
subject than on any other branch of maritime 
law ( 1)." As the law, therefore, does not guid^ 

(1 ) Sir Winiam Scott says, *\ The law of casies of ne- 
cessity is not likely to be well fiurnidied with preckeTal^si 
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US in these cases, it is essentially necessary that 
some general prindples should be laid down, 
and be acted upon by persons so much interested 
in the xesult as the subscribers to Lloyd*8. 

That the ship itself arid the cargo on boaard^ 
(if of any value) should contribute *, appears to |^i^. |^ 
be indisputable (1) ; but the cases in which the ^"^['fji 
freight should be brought into contribution, Pothier.c.*«i. l. 
are not ^ well known nor so satis&ctcmiy 

settled \ ^Utinf.Art,5, 

Article 1. Of the Cargo. 

It is the general rule, that " what pays no 
freight pays no avecage *; — and therefore wear* i iM«g. p.«. 

necessity creales the law, it supersedes rules; and 
whatever is reaumaUe and just in such cases is likewise 
legal. It is not to be considered as matter of surprise, 
therefore, if much instituted rule is not to be found on 
sudi mibjecU "." - » Rob. A* 

^ Rep. p. t66. 

(I) In the case of ships taken up by the East India 
Company there is an exception to this general rule.— For 
according to the terms of the charter-party, the cargo 
belonging to the company is not liable to contribute to 
general average. It is customary to provide for this in 
policies on ship, and freight, and private trade. In a 
late case, however^ it appeared that the company, acting 
with that principle which always characterizes British 
merchants, did think themselves liable, though they were 
perhaps not strictly bound to contribute, their proportion 
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ing apparel, jewels, passengers' property (1)> 

seaman's wages, &e. do not contribute to genial 

aSif'^^*'^ average ". But it is said, specie must pay ave* 

Mw. c.'e. $4. race according to its Ml value, in the same 

Eroer. utsap. jnaouer aa other merdiandise% attd there is no 

doubt of the propriety of this when specie is 

laden on board on freig^t,^ — ^but otherwise there 

is no authority fot money paying average. This 

is by the old writers left amongst/the unsettled 

questions, and is to be determined according to 

them, by the judgment of persons acquainted 

» Q. ▼. wcyt. with these affiurs **. The above rule^ however,. 

Ord. in*. that ** what pays no freight pays no average,'' 

stracc, <fa Nov. should uot be construed literally, for it would 

MoraacObs. be vcry unjust that the master, or owner, or 

JL2.' " any other person who had goods on board, 

should not contribute, merely because he paid 

no freight for the carriage of them. All the 

nLeg.BJiod. goods ou board ought to c<mtribute% — and the 

1 Mag. p.'ef. goods are, — " the wares, or cargo for sale laden 

J.^9T*' on board the ship V whether it pay freight or 

Abbott^ p. UL ^^4. 

' Lord Ellen- 
borough, 

p. 375. * {''* common with the ship, freight, and private trade) 
towards the loss of their cargo which was jettisoned. 

(1) The ordinance of France in conformity to the Di- 
• Leg, Wud. gest\ makes the passengers contribute for their property, 

Lm.n. 125. 
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Some of the fareign ordinanceB say, speaking 
of jettison^ (which as before remarked is the 
best illustration of general average loss,) if the 
loss occur before half the voyage be performed^ 
the goods shall be valued at the invoice cost ; — 
if aftevi itt the neat proceeds on arrival \ And •ppmrf. u 

^ Mat, c« 95* 

this it is said was formerly the custom inStatOoMMi 
England '; This principle is derived firom the Oid. Bott 
Rhodian law; whidi ordilihed thiit the goods stock, 'art t. 
jettisoned should be reckoned at the first cost-« Co^ art ii. 
and those which were saved at the market MoUoyTK/iw^ 
price on arrival ^ The ordinance of Ham- fS!* *^ *' ** *' 
hmgb^, (of 1781) differs from aU othfers} h^J^''^^'^ 
states, the goods saved and lost shall be esti-j|^;^^ 
mated according to the invoice with all charges*/'^*' "*•"*••' 
except premium of insurance^ Thus making 
no distinction between half the voyage bdng 
performed— ^r the average happening at the 
commencement of it^but in all cases regulating 
ibe sum to contribute^ and that to be paid in 
restitution, at the invoice cost. 

Every nautical man is aware of the difficulty, 
and of the impossibility in some cases, of deter- 
mining with precision where the one half of the 
voyage ends, and consequently^ where the other 
half b^ns ; — ^this must therefore have been a 
prolific source of dispute and litigation. Thel 
authority which we have for this doctrine, leadtf 
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US to endeayour to difioover how it originated; — 
and this» it is imagined, may have been in the 
apparent impropriety of making every case sub- 
servient to the general rule» of valuing the 
jettison, and the cargo for contribution either at 
the invoice cost, or at the market price at the 
port of discharge (1). 

Bat perhaps it might not have been intended 
that this rule should be acted upon strictly; 
and the spirit of it may be reconciled even with 
the practice of the present day, if we substitute 
the commencement of the voyage for the first 
half Thus, let us put the case of a ship bound 
from London to the West Indies, which incurs 
a general average loss, by cutting from her an- 
chors in the Downs, and is afterwards carried 
into Ramsgate in distress;^ — here the cost of 
the anchors and cables, the salvage charges, &c. 
are the subject of a general contribution, and 
the average is settled (or ought to be settled) in 

« Kaiiiies* Ft. (I) It has bccn contended > in case of jettison, that the 
^3 ^ \ ^' ' goods saved ought to contribute according to their xveight 
instead of their value. But this is founded on the assump- 
tion that the losing party is entitled to a recompense^^-^ 
when in fact he only claims ratiMion, as far as bis loss has 
r MiUar't EL been converted to another's eain y. For contribution is 
•Abbott, p. Ml <nsde not on account of incumbrance to the ship, but of 
•• s. J 14. safety obtained *. 
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London. In this case, the value of the cargo 
for contribution is, the cost, of the goods on 
board, (without insurance) i. e.the amount of 
the tradesmen's bills and the shipping diaj^s, 
which is the value at risk,— because in case of 
jettison the goods might have been replaced at 
that sum. 

When the average is adjusted at the port of 
discharge, the universal practice now is, to take 
the actual value of the cargo at the market 
price, stripped of all the charges attaching to 
it, — as freight, duty and landing charges' (1) ; . jr^^ ^^^ 
— and if a jettison has taken place, then the oldf ii, n ^^ 
estimated neat proceeds of the goods jettisoned, ^•^^V.*^*'^* 
taken in the like manner, should be added to^*?.^f?^^*^^- 

p. II. Ut. xvi. 

the neat value of the cargo saved \ — For emiitv *^*- ^• 

*^ T. .^ Ord. France, 

requires, that the party whose loss has procured "<^jft"^yn. 
the arrival of the ship, should be put in then S7. 
same situation with those whose property hasMaiync.c.«5. 

^ ^ -^ «VaI.C«i?.297, 

Emer. xii. § 43. 

(1) The value to contribate, i» the neat value to the us/i^s. * 
consignee token he gets the goods into his possession; — ^ I^g.Rii. 1. 1. 
therefore the charges are only the freight duty and land- q\^ y^^^yj 
ing charges. — Not the insurance^ for that is a charge of the P- 27. 
shipper or seller at the commencement of the voyage, and ut^ipT"' 
18 also optional ; — nor the commission, for that is incurred Grotius d*intro. 
after the landing and sale of the goods ; and a sale is not pj^^^^i^* ^* 
essentially necessary in this case. No man can oblige n. i96. 
another lo dispose of his property, merely because a Emer^^Pouf ' 
general average has been incurred. ut sup. 

2 Magcns, p. 69. 
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arrived ; — and which can only be done by cm- 
•?j^-«*~p- sidering his goods to have arrived also*. If 

Aboottf p. ilk 

e.t.fi5. the goods saved be damaged by some accident 
after the jettison, they must be taken at their 
deteriorated value ; for the value of what ar- 
rives is the value of what is saved : but if goods 
be damaged by the jettison, they must be taken 
at iheir value as if sound, because the damage 
should be made good to the merchant by con- 

< Polk, a dt L. tribution ^ 

!i^p.i4. It was the custom in France, according to 

^m!. ft. arts, the ordinance % to survey the goods saved of 
the same quality as those jettisoned, and to pro- 
duce the bills of lading and invoices of ihe 
whole, to show that the sum 4x> contribute was 
not undervalued, — ^and that the sum to be paid 

rpotik m rap. in restitution, was not greater than the loss '. 

If the cargo produce nothing, or if the charges 
be ^^reater than the gross produce, — then it 
should contribute nothing, — as a person is re- 
quired to pay only in proportion to the benefit 
received. — If the cargo had not arrived the 
charges would not have been incurred; — ^but 
having arrived there are no proceeds, and there- 
fore there was nothing at risk, as regarded the 
merchant. It is on the same equitable prin- 
ciple, that if goods be abandoned to those who 
save them, there can be no claim for salvage ; 
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for salvage can never exceed the benefit pro* 

cured by it «. f^^'^; 

The most unexceptionable mode of settlement, i ^« 
as being the least likely to create dispute^ is to 
adjust the average claim after the ship has 
arrived at her port of discharge ; the next best 
mode is, to settle it at the port of loading ; an 
adjmtment at an intermediate part ought al^ 
ways to be avoided. By an intermediate port 
is meant, any foreign port where the ship may 
put in in distress. 

If the ship be lost short of her port of desti- 
nation, and the cargo be saved and sent on, — 
then the freight (which is in the cargo) must 
contribute its proportion to the charges of sal* 
vage^. l^' \^'l' 

It has been already observed, that it is only "*^- 
the proprietors of the cargo under the deck, who 
can demand contribution in case of jettison ; but 
the value of the goods on the deck must, acoord<- 
ing to equity, be brought into the apportion- 
ment, if saved. It is very improbable however 
that these goods would be saved if any part of 
the cargo was jettisoned. 

When the average is adjusted atihe port of 
loading, and the freight has been pud there, ihe 
practice is, to add it to the value of the cargo; 
in die same manner as any other charge incurred 
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OE the goods before puttiag diem on board the 
ship. For the merchant has then an interest in 
the fieight, by its being converted into a chazrge 
en his goods. 

It is (rflen asked whether the master can re- 
fuse to deliver -the goods to the merchant xantil 
h& is satisfied for the general average. This is 
iCan.d.L. ^ well answered by Potiiier*, that I cannot do 

p. II. ^ 1. art 4. ^ 

■• *^' better thiin quote his words— "Goods cannot be 

retained on boord for freight^ and contribnition 
ought not to have a greater privilege than freight. 
But though the master cannot retain the goods, 
he may seize them on the quay until security is 
k Ord. France, ffiveu^. Nevertheless it is customary if the mer- 
aitti. chant be m good credit to deliver the goods, — 

and this being the custom, the master is not liable 
for his insolvency." This is also the custom 
with us; but the master may if he choose, insist 
, upon the consignees entering into an average 
bond. Such an instrument is however of little 
use, (unless the names of arbitrators be inserted,) 
for the consignees by this measure only bind 
themselves to pay what they are bound by law 
to pay without it. 

Article 2. Of the Ship. 

What the value of the ship is that should con- 
tribute to make good a general average loss^ de- 
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mands a little consideration. Some foreign laws 
and (Hrdinances direct that tlie ship shall con^- 
bute for half her value* ; — others that it shall be » Cm. <w jl 

c. 94 

her full value which shall contribute"; — others Ord. Florence, 
again, that the owner of the ship shall contribute — Fm^ *" 
for her whole value, or her whole freight at the n!u9.onl^^7. 
option of the proprietors of the cargo" — and this o^! b^S^^' 
was the custom in Holland from time imme- Koni^ 
morial^; — but the laws of OleronP give the — "^^^ 
option to the owner- The difference in all these 7211^^'**' 
laws and ordinances is easily reconciled, for they ^^*''* 
all proceed on the same grounds, viz. — the im- • Ad. vcmer. 

. ^ . , . . annot. p. lis. 

possibility of employing a ship m any voyage ^ Leg- o^- ». 
without wear ai^d tear and a consumption of pro- 
visions and stores, and conjsequently losing part 
aS. the value that she had when she commenced 
the voyage**. ^ i Mig. p. se. 

Q. van Weytsen, who is always judicious, says, 
after discussing the subject; — " nevertheless 
they ought in reason and justice to carry in com- 
mon contribution the whole value of the vessel, 
as wdl as the entire fr^ht which the master 
receives for the voyaffeV This, which was his ' Q. ▼•n Wcyt. 
opinion in 1563, is noxv the practice in England, p. si. 

Whatever be the nature of the property at 
risk, it is the value to the owner of it at the time 
it is saved that should contribute, and not any 
former nor after value. If, for instance, goods 
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were damaged before they were jettifloned, die 
proprietor ought not to receive for them the 
• WMkett, value of sound goods' ; nor ought he to be re^ 
quired to oontribute mr more than their true 
value at the time they were saved. — So^ if a ship 
bound to London, after a long and boisterous 
passage arrive in the Downs in a very damaged 
state, and should there cut from her anchors, 
and be oanried into Rami^te in distress ; it is 
evident, that her value must be considerably 
lessened, not only by the fortuitous damage re- 
ceived and by the actual sacrifice made, but also 
by the wear and tear of the voyage ; — ^yet it is 
the custom that the value in the policy, after de- 
ducting the amount of the partial loss, is taken 
as the value for contribution (1);— or, when that 
is not done, then the value of the ship in her 
damaged state is taken. For, it is said, '< the 
ship is to be valued at the price she is worth on 

(1) Magens says, << the raluadon put by a matter or 
owner of a ship in a policy regards only the insurers, and 
not any other persons concerned, who (in cbm6 of general 
average) ougl^t alvfgys to make him oontribpte more or 
less according to a just estimate.'^ But this must mean, — 
of the value that the ship is to him. It is the custom of 
FraQce to deduct the wear and tear and particular average 
from the value of the ship when she sailed, before the suoi 
for contribution to general average is ascertained; but 
provisions and advances to the crew are not, as with us, 
.fncHid^d in the value. 
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her arrival at her pcM* of delivery*,*' Ndther»Mmh,p.545. 
of these modes however appears to he satisfactory, 
— In respect to the former ; — when the average 
loss occuried, the ship was not worth so much, 
(besides the partial loss,) by the wear and tear 
of the voyage, as when she set sail : and as to 
the latter mode,-«-it is admitted on all hands, 
that the party whose property has been sacri- 
ficed, and who is indemnified, should contribute 
his proportion to make good the loss, — the sacri- 
fice having been proportionally beneficial to him; 
otherwise indeed, he would be the only person 
who would not be a loser. On \hejirst principle 
the ship contributes too much ;-H>n the second 
too little. 

The true value of the ship for contribution, 
is the amount that her huD, masts, yards, sails, 
rigging, and stores would produce after the sacri- 
fice is made, — ^with the addition of the amount 
made good by the general average contribution. 
There is no gaieral rule, however, that will 
serve for ad cases of this nature ; for even on 
the above principle, if the voyage end at a fo- 
rdgn poit, or at a place where there is no 
demand for shipping; or on the contrary, 
where there is a very gre^t demand ; the value 
fsS the ship will be decr^Med or increased by 
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audi adventitious drcmnstances, but wfaidi 
ought to have no weight in an equitable appor- 
tionment. 

That mode, in &ct» appears to be the best 
which approximates the nearest to the value o^ 
the ship when she sailed, after deducting the 
provisiDns and stores expended,— ^the wear and 
tear o£ the voyage, — and any partial loss by sea- ' 
damage incurred, up to the time when the 
general average loss took place (1) ;' for that is 

(1) The foWowingJbnnuia will illustrate the above prin- 
ciple of taking the value of the ship for coDtribution — 
ex, gr. 

1. Value of the ship at the outset ^1000. 

Deduct partial loss £50, 

■ provisions and wear and tear. . . , 50. 

100. 

Value to contribute *fi'900. 

Or % Value of the ship in her deteriorated state . . . 800, 
Add made good by general contribution « 100. 

To contribute as above j€900. 

That principle appears to be the most correct by which 
these two modes can be made to agree. From a mass of 
manuscript adjustments^ (made within the last thirty years,) 
now before me, I find that in scarcely any instance has 
the amount made good to the ship by general contribu- 
tion, bpen added to the value of the vessel in her deterio- 
rated 'stIUe on arrival. If the value were taken after she 
was repaired it would be incorrect, by so much as the 
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her worth to the owner. And it is upon this 
principle that some foreign ordinances, as before 
mentioned, deduct a half, from the value of the 
ship at the commencement of the voyage. 

Article 8. Of the Freight. 

As in the value of the ship so also in th^ 
value of the freight to be brought into contribu- 
tion — the foreign authorities are not agreed. 

amount of the wear and tear, &c. of the voyage to that 
time, which it is presumed would be replaced by the 
repairs. There is however, still a question on this sub- 
ject :-^for as the voyage proceeds the value of the ship 
necessarily decreases, and the relative value of the freight 
increases: — therefore what the ship-owner loses of bis 
ship by the wear and tear of the voyage, it may be ima- 
gined he gains by the probability of earning his freight 
But the freight always contributes in full, (except the 
wages,) — though the above may have given rise to the 
erroneous practice of deducting the provisions also, which 
are part of the outfit of the ship, from the amount of the 
frci^t«. -Vide Infra, 

It may be remarked, in confirmation of the principle -^^ ^' 
of taking the value of the ship at what she was worth when 
she sailed on her voyage, &c, (as per first example,) that 
a ship-owner sends his ship to sea intending to have her 
brought back again : he does not send her abroad, as a 
merchant does a bale of goods to be sold on arrival. 
The sum, therefore, which the ship-owner has at (isk, is 
the value of the ship in her own port, and not iu»f ficti- 
tious value. 



Digitized by VjOOQiC 



(to OF GENERAL AVERAGE. 

^ Ord. France. Soflfie direct " that only half the freight shall 
cZto^ of Lis- oontribute;— others'' the whole; (after deducting 
w i/(L. del the wages ;)— one, the ordinance of Florence, 
oldJpt^n. states one-third ; and according to others, it has 
mr K^^ heen seen, that it is optional with the proprietors 
^1^'. ^ ^^ cargo *,— or with the owner of the ship ^ 
orf?A^' whether the full value of the ship or of tike 
aTv^. freight shall omtribute. 

TiL.^oim^t' When the average is adjusted after the ship's 
arrival, and the freight is payaUe at the port of 
discharge, there can be no doubt that it should 
make part of the contributory interest ; nor is 
there any when the average is settled at the 
loading port, — ^if the freight, or whatever other 
name it may be called by, be paid in advance ; 
for it then, being a charge on the invoice, be- 
«Videsiii». comes part of the value of the cargo*: — ^but 
when the payment of the freight depends on the 
contingency of arrival, the ship being a general 
one — not chartered for the voyage,- — it is 
thought by some, that the ship and cargo should 
alone contribute, provisionally, — they being the 
only real property at stake ; for in case of the 
ship being lost on the voyage, she would have 
earned no freight. It is held however, that the 

(1) ^^his 18 stated to be the custom of Lisbon, because 
the author has not yet been able to obtain a copy of the 
marine laws or ordinances of Portugal. 
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value of the freight must oomtrihute in the case 
of re-capture, — (^diidi is gunikrto a genasl 
average loss,) if it ware in the course o( bdng 
earned at the time ' (1). M^iT^' 

On a ship bedng chartered for the voyage, p* s<^- 
and the average being settled at the port of load- 
ing, it is the custom in Lloyd's to make the 
freight contribute to the general average ; — and 
the learned judge of the Admiralty court has 
decreed salvage to be due upon the whole freight, 
where the ship went out upon a charter-party 
for the voyage out and home^.->— This is con-^ i Ed, Adm. 
finned by the judgment of the Court of King's ^ 
Bendi; — ^where the whole freight of an East 
India ship chartered out and home, was ad- 
judged to contribute to a general average, whidi 
happened on the voyage out^ < i vboAt & 

Owners of ships, when the cargo is loaded on p. sSH ' 
their own accotmt, and they have not insured 
the freight, have contended that the ship and 
cargo, (or raiher the underwriters on them,) 
ought to pay the whole of the general average. 
But this is erroneous ;— in the value of every 

0) In a Former case of re-capture where the freight 
was made to contribute \ Sir WiUiam Scott qualified hU a ^ Rob. 
judgment by saying;— *< If a commencement has^ taken ^' P- ^* 
place, and the voi^age is qfUrtoardi accomplished , Uie>rhole 
freight is included in the valuation of the property on 
which salvage is given,*' 



Digitized by VjOOQiC 



6d OF GENERAL AYERAOE. 

cargo the freight is a component part; — ^the 
fire^ht has been earned — ^if not, it might as well 
be contended that no wages were due, as freight 
is significantly called " the mother of wages,** 
— but the feet is that whether the cargo come to 
a gaining or a losing market, the freight is 
always in it. 

Wherever the average is adjusted, the wages 
of the seamen must be deducted from the amoimt 
of the freight, and the neat sum is the value for 
• /? Cwt. rf«i M. contribution *. But it is the wages due at the 
Ord. Genoa, tcrmmation 01 the voyage ; and tnereiore any ad- 
Ham^ ' vance of wages, which is allowed to be included 
Fra^w, &c. ^ the valuc of the ship (and to be insured as 
Emn. c. xu. p^^ ^£ jj^^ onttit \) is not to be deducted. 

pJL"^^'wt.3! The reasons why seamen's wages should 
Mirsh.p.623.jj^^ contribute, are as follow :—l^ir^f,— the 
wages ought not to be clogged with any charges, 
that the seamen may the more readily consent 
to a jettison, or any other sacrifice for the ge- 
neral benefit, from knowing that they will not 
be sufferers thereby; also that they may not 
expose themselves too much, and thereby risk 

« 1 Mag. p. 71. the whole s ; and further, that " having paid by 

their fiiptraordinary personal services during the* 

peril ^li^ich gave rise to the jettison, it is but 

Potii. c. ds L. just that they should be allowed this privilege ^. 

p. ii. S 1. wt. 3. 
B. tf6. 
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Secondly f'-^heeaua^^e$mm'B wages are not an 
imurable interest ' (1), except as above, wheue^^'^Fr. 
they form part of the outfit ; — and Thirdly r^ r r«m b^ 
because the wages are not due unless the shipdBur.'H^i. 

^ u p. I91f. 

amve in safety ^. i Mtg. p. is. 

If, indeed, the full frdght were to contribute RUrifp. 90. 
to the loss, the owner of the ship would, (from ut 8op.'&€^ 
freight being considered the mother of wages,) (2) ^'^ '* 
deduct a proportion of the average daim from 
the wages before he paid the seamen for the voy- 
age.-— There is but one instance mentioned by 
the foreign writers where the seamen's wages 
contribute to the general average, and that is, 
in the case of the ransom of the ship *, » Ord. France. 

T • 111 • Eroer. ut s«ijp>. 

It IS customary to deduct the master s wages 
also (3) ; — though the rule which prohibited the 

(1) Pothier says, " the reasons why seamen's wages are 

not insurable are these: — 1. Because they are gains to 

which seamen are not entitled, if the vessel and her cargo 

perish. 2. For fear that, being insured, they wou\d not 

use the same care in the preservation of the vessel, in 

which they would no longer have an interest "*.** " Tr,Ontt,^Am. 

ch.l. ^S.artl. 

(2) According to Lord Kaimes, the reason why freight 

is called the mother of wages is — because " if the former 

be due, the latter must also be due "." • ^'•- ^- ^- *• 

p. 1. c 4. ^ aiu 

(3) It was customary in Holland for the masters wages 
to contribute equally with the goods preserved ;-i^b\it this 
was only when the average was settled at the poi(^load-« Bjnkenhoek^ 
ing, and the goods were valued at the market price \ ^^^j^r, prkw 

1 1. W. c. 21. 
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inranmoe of the wages of the mariners did not 
p BCvtbaU, apply to the eaptain ^ The seamen's wages are 
secured to them on the bottom of the ship ; but 
the master has merdy the security of his owners, 
according to his contract with them. The for- 
mer can sue in the court of Admiralty — the 
« t Rob. Adm. bitter cannot ^ There may be, therefore, some 
doubt whether the masters wages should be 
deducted. 

It is settled, that the seamen's wages should 
be deducted from the freight;~-bttt it has been 
made a question by some, whether it should in 
all cases be the full amount of wages for the 
voyage : i. e. whether the rule shall be the same 
at whatever part of the voyage the average daim 
' i^Mneii^ may occur. Magens says ', ^ only so mudi of 
the seamen's wages ought to be deducted from 
the freight as may be due from the time of their 
bq^inning to load till their arrival" This is 
the whole of the wages at risk during the voy- 
age. But as the freight cannot be earned till 
the voyage is completed, it is conceived that 
where the whole of the freight is brought into 
contribution, the whole of the wages must be 
deducted. Were the ship hired by the month, 
and th^ seamen (not only paid, but) hired by 
the lii^th also, the case might admit of dis-^ 
cussion. 



p.7f 
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Some persons hold, I presume, on the autho- 
rity of the Digest*— that not only the ^wiges,'^,*^^* 
Imt the provisions ought to be deducted firomOw>-^Ph. it 
the freight,^ — and a learned and excellent writer vUkttiiWb&c. 
before quoted appears to be of this opinion * ; for t Abbott, p. m. 
in a pr(hformd statement givai of a graeral *^ ®' ^ *^' 
average claim, he deducts the wages and victuals 
from the freight, and this, though the ship is 
supposed to have sailed from Portsmouth and 
to have put into Ramsgate in distress. I sub- 
mit that no satisfactory reason can be given why 
the ship^s provisions, which are part of the ship's 
stores, should be deducted from the freight ;— 
what is expended of them, as I have endeavoured 
to show, ought to be deducted from the original 
value of the «Ai/>°, and not from the amount of* utsop. s. t. 
ihe freight. 

If the voyage be very long, and the freight 
in consequence be consumed by the wages, there 
is no freight to contribute, — for none having 
been saved by the sacrifice made, the owner has 
received no benefit from it. Thus (in reference 
to the preceding article p. 52.) it would seem 
that a case may occur, where the ship alone shall 
pay the general average,^— that alcme having been 
benefited by the sacrifice. ^ 
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The ordmaace of France says, — the frcdght 
of goods jettisoned shall be paid in general aver- 
'Otd.Fr."iff."age, and diall oontqhute its proportion''; — and 
^ 1 Mageos, IJiis 18 the pTOctioe of all countries \ But where 
the ship puts into an intermediate port, and takes 
in goods in lieu of those jettisoned^— then the 
freight of these goods, (less the chaxge of ship- 
ping them,) ought to be deducted from the 
freight of diote jettisoned. — ^Else the owner of 
the ship would be a gainer by another's loss, 
contrary to the equitable maxim of the civil law, 
« Vide sup. ci.b^Mre quoted. Nemo debet ^ Sgc. * 



s. 1. 



This article ought not to be closed without 
noticing a case which has sometimes occurred ; 
— ^as where a ship is wrecked off her port of 
destination, — ^and the cargo is saved and de- 
livered to the consignees. — There can be no 
doubt that in such a case, the freight being in 
the goods, ought to contribute to the expenses 
incurred in recovering the goods and restoring 
them to the proprietors (1). 

(1) Thp learned and accurate Lord Kaimes selects this 
as a fit case to illustrate the equitable maxim of Nemo 
debet locupletari aliend jactura. — ^It was contended that in 
^'^y'lbe proprietor of the goods was liable for the 
f^xp^^e of salvage, the expense being wholly in- 
cuV^ th ticovering his goods. — But in equity the case 
will l^nd^thu6 :— The proprietor of the goods and the 
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Article 4, Remarks m the Comtribtawf 
Interest. 

From what has been said» it laay be infevred^ 
that the valuation in a pcficy rf insiiiaBee (mgfat 
not in aiiy manner to a£Pect the value fbr oontii- 
butvm ;-~they in £u9t pfoeeed upon very diffisr- 
ent data^—\kk% former having a view to the 
iBdenmity of the assuKd, acottdkig to a fixed 
pnneiptle iotpiied (V agreed upon between Urn 
and the insurer, — and the latter having a relaticHi 
merely to the value at risk, — ^which determinea 
the proportion of benefit received. 

It baa been seen, that the value of ihe.cargo 
to omtribute is either the cost on boasd ^t. tbe 
port of loadii^, or the neat proceeds at tiie port 
of disehai;|pe ;*->-the value of the ship is the sum 
she was worth (as nearly as it can be ascertained,) . 
when^cMrimmediatdy before the average loss was 

owner of the ship are connected by a common interest; 
the recovering the goods from shipwreck was beneficial to 
both parties ; — to the freighter, because it put him again in 
possession of his good^, and to the owner of ^d4%p)ie- 
cause it gave hire a claim for freight. The ft]vage^|h|^ 
cordingly was truly in rem versum both ; luM for talt 
reason ought to be paid by both in proportKKi t^'the 
benefit received ». ^^ 's^hTp.^' 

p 2 c. iii. ^«. wt. f . 
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incurred ;— -and the value of the frdght is the 
actual sum received by the ship-owner, after de- 
ducting ihe seamen's wages. 
•MageBs«p.69. Magens says% the value of the ship and cargo 
to contribute, — ^is that value which they would 
have produced neat, for ready money, had they 
both belonged to one person, and had no sacri. 
fice been made. 

It is necessary to observe, that before the 
apportionment is made of the loss,— each of the 
• Potfa.G^. if interests, viz: — the ca]^% the ship and the 
art. ^' m 114^' freight, after the value is accurately ascertained, 
must be severally stript of all the charges at- 
tached to it. 

In r^ard to the adjustment, — it may be 
noticed, that errors sometimes occur in recover- 
ing a general average loss of the underwriters, 
in consequence perhaps of a want of fiudlity in 
appropriating adjustments of this nature to a 
policy of insurance ; or for want of bearing in 
mind that the valuation in the policy has no 
relation to the value for contribution. 

It is not necessary, and it only tends to mis- 
lead, to state the amount per cent, at the foot 
of an adjustment of a general average loss;-» 
thou^ it appears from a great ^number of old 
manuscript statements now before me, that this 
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has been the custom for many years past, — and 
in some instances the amount payable by each 
interest is not even mentioned— but merely the 
sum per cent. It is evident, that this rough 
mode of making the apportionment must have 
led to erroneous settlements on the policies ; — 
for it is very seldom indeed that the amount per 
cent, on &e statement is precisely the j^er cent^ 
age to be recovered on the policy (1). 

(1) An example is •elected from manj otben, of an 
erroneous settlement which was made at Lloyd's, (in the 
year 1792,) in consequence of ^ per centage htmg placed 
at the foot of the statement of claim for general average : — 

The amount of loss, to be made good by a general 
average contribution, — j£S07 : 9 : 9. 



The Apportionment was as follows :*- 
'* Ship, valued at. . jftSOa") ^ . . . , . 

C«go, "^alj'^f^'*^^ 

Freight, (,..a<),... ^OO- J ^ ^ ^ ^ * P^' ^^• 
The ship was insured at £9XXX>. 
The cargo at ^2253. 

What the freight was insured at does not appear. 

The claim was settled on the policies at j^^ : : 4 per 
cent., as in the statement; without any allusion to the 
difierenoe between the vdue taken for getieral contribution 
and the value in the policies. 

It is easy to conceive how this principle would operate, 
and what errors woaldbe produced, if the amount on 
which the apportionment was made were decreased, or 
the value in the policies were much increased. In regard 
to this remark,— the attention of the reader should be 
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The andent laws and the foragn ordmances 
•states that if tiie ship escape from the peril fcb: 
ifidbieh the samfice was made^ and get intoa port 
of refuge, the avarage daim htcomes due. The 
Danish Ordinanoe says, that the average is to 
be paid by the insurers as often as it happens, 
dther oaee or oftener, although the ship be 
afterwards lost on the same voyage :— and this 
is conformable to our present practice, in cases 
where expenses are incurred for the general 
benefit. 



Before this subject is closed it may be ex^ 
pected that something should be said of the lia^ 
bility of the underwriters to a daim f<^ general 
average, when adjustedi in a foreign country, 
and according to the laws of that country. 

It would be improper to decide at once, with- 
out enquiry, that the underwriters are not liable 

chiefly directed to policiei on goods on board a general 
tbip. 

It may be neceasary to obeer? e, on the subject of erro^ 
neous adjustments, that sometimes the column <^ parti-, 
colar charges on the cargo, contains those charges which 
shouhi be paid by the underwriter, and also those which 
shoui^ be borne by the proprietor.— «Care shouhi be taken 
to select and apf^riate these before a settlement is made^ 
on the policy* 

S 
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m any case, beoanae the insunmoe being effected 
here the daim must be made up conformably to 
our laW8^ It is thota^t bj some, that if the>>iMageii8«p.5. 
adjustment be made up at an intermediate port ^ ^ '^' 
by, or under the superintendence or by the order 
o£ a court of competent jurisdiction, and the 
master is not permitted to proceed on his voyage 
until he conforms to such anrangemeirts, — the 
insurers are liaUe ; — ^it being one of the risks 
to which they are exposed on forei^ Toyages, 
and which ought to be consid^ed by theod when 
they underwrite the poliey.-^If the master could 
be boane out by the facts, p^haps the case 
might be wcnrthy attention ; — ^but it can scarcely 
be conceived that a court would intafere to 
compel the master to have the average daim 
adjusted — ^it is more probable that this would 
be done on the appHcation of the master him- 
self, or from his inattention in suflbiing what 
he might have prevented. All that the consti- 
tuted authorities could reasonably require of 
him would be, that he should re^y the ex- 
penses incurred in a satisfactory manner to the 
parties ; and whether this were done by draw- 
ing bills on his owners, or by any other means, 
has nothing to do with the adjustment of 
the claim ; which cannot be at all neccssiiiry, or 
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correct, or even useful, in that stage of the 
voyage (1). 

But the case is different when ihe claim is 
adjusted at a foreign port on the termination of 
the voyage ; and it is perhaps by blending the 
two cases together, that a hasty judgment is 
formed of the insurers being in no case liable to- 
the payment of an average daim as adjusted in 
a foreign country.— If during the voyage it has 
been necessary to make a jettison of the caigo, 
to cut from anchors, ftc for the general safety, 
it is one of the duties of the master, to see that 
the loss is replaced by a general contribution ; 
and in case of jettison, or a conversion of part 
of ihe cargo to pay the expenses, &c his liability 

(I) Contrary to this however was the opinion of Mr. 
»Btilc,p.4t4,B, Justice Buller at Nisi Pruu^ — ^who held that the under* 
writers were liable to a general average as made up at 
Leghorn (an intermediate pcNrt) according to the sentence 
of |he court of PhuLi^becauie several brokers proved that 
they had ** in repeated instances adjusted averages under 
similar sentences, and the underwriters, though with re* 
luctance had always paid them** — that is, settled them 
as t^ matter of favour. Nothing can show more strongly 
than this the abiise of putting out of the question the 
general law, and allowing the practice of Lloyd's to be 
considered as the custwn ofmerckanti^ — Usage qf trade ia 
doubtless '^a ^acred thing,'* but the practice qflJoyPs 
is not always to be considered as the usage of trade, 
, much discriminatioq should be used in admitting supb 

CiYldence. 
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to account for the property intrusted to his 
diarge, may often oblige him as an act of self- 
defence to hare the daim adjusted where the 
voyage ends. It is for the courts of law to 
detamine whether in such a case the under- 
writers are liable to the apportionment as ad- 
justed according to tbeybr^rgfii /^m^^ ; or whether 
the statement should be taken to pieces and 
re^made up here (1). 

On the general principle, the judicious Lord 
Kaimes has ol^erved^ — ^that, ** to award exe-^i Kdaiei'Pr. 
cution upon a foreign decree, without admitting ^5.*^ ^ ^ ^' 
any objection against it, would be, for aught the 
court can know, to support and promote injus- 

(l) Since the first edition of this Essay it has been 
decided s after argument before the Judges of the Court 
#f King's Bench, that the underwriter on a policy in the 
usual form on goods bound to a foreign country, is not 
h'able to indemnify the assured, (a subject of that country,) 
who b obliged by the decree of a court there to pay con- 
tribution to a general average, which by the law of this 
country could not have been demanded. Lord Ellen- 
borough, who deliTered the judgment of the court, said, 
that the underwriters in this case had a right to insist 
that the general average to which alone their indemnity 
is confined, is general average as U is understood in Eng* 
landf where this contract of indemnity is formed; unless 
it should appear that the parties contracted under a usage 
among merchants relative to the same subject, and shown 
to have obtained in the country where by the terms of 
the contract the adventure is made to determine ^ • 4 M. and SeK 

Rip. p. 141. 
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tiee." *^ Courts were instituted to repress, not 
to enforce wrong, and the judge who enforces 
sny unlawAil paction becomes accessory to the 
wrong." ^^ In our decisions upon foreign pre* 
sciiptions it is commonly the point disputed^— 
whether such or those of our own country ought 
to be the rule. This never ought to be a dis- 
pute, for every case that comes under our own 
laws must be decided by that law, and not by the 
law of any other country." 
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CHAPTER It. 
OF PARTICULAR AVERAGE, 

OR 

PARTIAL LOSS 

ON GOODS. 



It has been aideavoured to be shown, that the 
tenn '^ ayerage" is not iqpplicable to any other 
fi^^edes of daim, than that for a sacrifice made 
when the ship is in imminent danger, or for 
expenses incurred for the general benefit. And 
which daim is to be divided by a given ratio^ 
or a mean proportion, and to be borne by all 
the parties concerned in the adventure, and who 
were proportionably benefited thereby. 

The foreign ordinances and writers use the 
term " particular average loss,** or " simple 
average," merely in opposition to a general, — 
or "* gross avon^ loss ;" eontCTling themselves 
with assigning as a reason for this distinction, 
— that the one species of loss is to be borne gene-^ 
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rally ^ by all the parties concerned, and the other 
particularly by one of them. But they do not 
define how the word ^' average" can be appli- 
cable to any particular species of loss (1). 

The meaning of the term ^' particular ave- 
rage'' as used in Lloyd's, is a partial loss of the 
ship, cargo, or freight, of any kind whatsoever, 
and arising from any cause. (Except from ship- 
wreck—which is called " a salvage loss.")— The 
term therefore includes,— ^r^f, — ^a total loss of 
a part of the thing insured ; and secondly ^ — a 
pecuniary loss to the proprietor of it, arising 
from the effects of sea-damage. 

If we retain the term, which from its appa- 
rent usefrilness, as a distinctive appellation, we 
may perhaps be justified in doing ; it should be 
expressly confined to the latter kind of loss, or 

• 1 Rob. Aim. (1) The learned jttdge of the Admiralty Court tays%— 
Bip, p. 295. If siffipig or particular average ii not a very accurate ex- 
pression ; for it means damage incurred by or for one part 
of the concern which that part must bear alone; so that 
in fftct it is no average at all, but still the expression is 
sufficiently understood and received into familiar use.** 
The term Average Lots is quite unsettled as it relates to 
what has been called in the courts of law, « that very 
strange instrument,'*— a policy of insurance. In the law 
all kinds of expenses are recoverable short of a total lots, 
under the head of average. In foreign documents, when 
a ship puts into a port with damage^ she is said to have 
arrived " under average.*' 
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nther to ihe mode of adjustment There can 
be no objection to the expressiim, though ooa- 
fessedly anomalous, if we give to it a determi- 
nate ngnification. 

Still the word ^^ average,'' as it appears at the 
foot of our policies, will need some revision, if at 
any time the wording of the instrument itself 
should undergo an alteration \ ^ Vide infra. 

The term *^ particular average'^ is used in 
this Essay, to signify the mode of adjusting a 
loss on goods arising from the article being de- 
teriorated in value, in consequence of its bdng 
sea-damaged; — and the term ^* partial loss^ to 
signify a total loss of part of the thing insured. 



There are two modes of adjusting a loss on 
goods sea-damaged, — ^these are as follow: — 
First y — ^By deducting the neat proceeds of sale 
of the damaged goods from the amount of the 
interest; which is either the value in the 
policy % or the invoice covered with the pre- < vide infm 
mium, &c Secondly ^ — ^By a comparison of the 
amount of the sales of the damaged, with a pro 
fortnd account of sales of the same article, if it 
had arrived in a sound state. The first mode 
of adjustment is in point of fact '' a salvage 
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bui^-^iiie second k that whkh it U proposed 
duiU omtmue to bear the appellatian of ** a par* 
ticular average,'' 



The foreign writers afford us very little ia* 
fomiation od the subject befi»re us; and the 
books on the law of insurance in this country 
give us no idea that can be acted on, of the 
i^ode of ascertaining the amount oi lo8s» or the 
claim on the underwriter, — ^i. e. the principles 
ef adftuifnent For almost the whole of our 
information on the stating of averages we are 
inddbted to Magens ; who has gone a very con- 
siderable length into the different modes of ad- 
justing claims, and has thrown more light on 
that subject than all the other writers on insu- 
nmee up to the present day. Probably the 
paucity of infoEmatioa in our ittodem books, 
which pixxfesa to treat oinly of the law of ijwh 
lance, arises &om its appearing to the learned 
authoR to be not within thdur province to de- 
scend to matters of calculation. 



Digitized by VjOOQiC 



OR PAETIAL LOSS. ^ 79 



Sect. I. 

OF A PARTIAL LOSS, COMMONLY CALLED 
A SALVAGE LOSS. 

A salvage loss, (from which this mode of ad- 
justment is deriyed,)--4s th^t kind of loss which 
it is presumed would, but for certain services 
rendered and exertions made, have become a 
total loes. The charges incurred ane called 
** salvage charges (1)," — the property saved is 

(1) The most prominent among salvage charges, in case 
of shipwreck in foreign countries^ is the seametCs wages ; 
for which they (the seamen) have been considered as hav- 
ing a lien on the proceeds of sale of the hull of the ship 
and her materials ; and if the amount of these be not 
sufficient, the deficiency is to be made up from the pro- 
ceeds of the cargo ^. There is no foundation for this in « Weskett, p. 
the law of England. " Freight is the mother of wages *** ^^^ Ea b i. 
— if freight be not earned wages are not due ; and the p. i. c, 4. ^ 5. 
freight can only be earned by the contract being fulfilled : 
—2. e. by the master delivering the cargo, or causing it 
to be delivered, at the port of discharge. The error 
noticed above, may have arisen from the generally re- 
ceived, and correct idea, of the seamen's wages being se- 
cured to them on the bottom of the ship^; but by this is 1 1 Rob. Adw^ 
only meant — that on the ship's arrival, *. e, on the voyage ^' P* *^* 
being performed,^f the owner be insolvent, the seamen 
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** the salvage/' — and the difierenoe between the 
amount of the salvage (after deducting the 

may attach the ship, and sue in the Admiralty Court for 
the amount of their wages. 

But when it is said, that in case of shipwreck the seamen 

are not entitled to their wages as a matter of rights t. e. 

that they have no lien on the salvage for them^— it must 

be far from the wish of every ftiend to the success of 

maritime adventure, that the seamen should not receive 

ft remuneration for their trouble and the risk to which 

they may expose themselves, in saving and preserving the 

wrecked property ;— there is no doubt that they are fully 

entitled to an equitable consideration to the full extent 

of the services performed by them, and this should be 

«it Ami. dt t. ducted from the proceeds of the property saved. In- 

«. 18. made per- deed when the accident happens in the British dominions, 

fr&26 §«^Il'. P^^^^^^'Q ^ ^^^ ^7 statute s, that the master, the officers, 

k Ltft, Rhad. and the marmers shall be reasonably gratified for their 

1l1ib.ftrt.zT. The old marine laws'^, &c. perhaps from allowing 
titg^Mtl^. ^^^^ according to the length of the voyage performed, 
Fniice Jit. lit {pro raid itineris peracti\) are favourable to the principle 
^^^"•Jl^J of giving the seamen their wages to the time, out of the 
^Vftlin thereon! proceeds of the sale of the vessel, in case of shipwreck; 
i ^' ^^^lo^i^ ^^ *^°^^ ^^^ ^ reasonable sum to carry them home, if 
«rt.]ndf&c.Ord. they assisted to the best of their power in saving the ship 
Fruice, & Vftlin god cargo ; otherwise, they were to have neither wages 
Roceus'Notr^* nor reward. But the marine laws of all countries agree, 
lzzxi.]i.ti2,£cc. that if the ship and cargo be entirely lost the seamen 
by hfan.L^Mftiis- '^^ ^^*® their wages. And by the common law of Eng- 
fidd.2Bar.fifp.land, *^ if the freighter lose his cargo, the mariner ought 

889, who quotes , . . „ „ 

the C«i»fartorirf to lose ms wages . 

Mart. Abbot, p. It is said, that ^' upon general orinciples, the seamen 

k^ur. Rep. p. ^^^ entitled to no wages if no freight be earned."—" The 

1845. 
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thiaiges,) and the original value of the propefty 
IS called ^' the salvage loss.'* 



claim of the seamen on the ship seems not to extend to a 
case^ wherein^ according to the principles of the law upon 
which their claim is founded, no wages are payable to 
them K** > Abott, Part !▼« 

But the strongest argument for their not being entitled ^' ^' ^ ^* 
to wages in case of shipwreck is, the agreement between 
them and the master, by which they bind themselves not 
to demand, and agree that they will not consider them- 
selves entitled to their wages, or any part thereof^ until 
the arrival of the ship, and her discharge, at the port of , 
destination. If however part or the whole of the cargo 
were saved, and by being carried on to the port of desti« 
nation the freight were earned — the seamen should be 
paid their wages fit proparUon to the amount of thejreight 
reeeived, afler deducting therefrom the charges of salvage 
and carriage of the goods to the port of discharge. 

A cause was lately decided", from which it would seem » C%m^\\\ 
that in case of shipwreck short of the port of destination ; ^* ^- ^' P\ 
a distinction is made between seamen being hired by the 
month and by the voyage. Now it is well known, as be- 
fore mentioned ", that in most cases seamen are hired for " Uttopra, \, i. 
the voyage but paid by the month ; — and this distinction ^* ^* 
should always be kept in view in matters of this nature. 

The Spanish seamen, who appear to be more indepen- 
dent than those of other nations^ guard against any loss 
of wages from accidents of this nature; for they will not 
quit any of the ports in New Spain till a box of dollars, 
(called thence,— *< Caxa de Soldada^**) be put on board 
for the express purpose of paying them, (or rather, of 
their paying themselves,) their wages in case of shipwreck. 
In illustration of this, we may quote a sea-protest made 
lately on the loss of a Spanish ship, which says that ** the 
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In gen^nl, a salvage loss of goods is^ when in 
consequence of shipwredc or the perils of the 
sea, the vessel is prevented from proceeding on 
her voyage, and the cai^ or the part that is 
saved, is obliged to be sold at a place short of 
the port of destination. In such cases, though 
the jHToperty be not abandoned to the under* 
writers, the principle of abandonment is asstwted, 
and is in fact acted upon ; — the property saved 
does not indeed actually belong to the insurers, 
as where a r^ular abandonment is allowed (1), 
but it is to all indents and purposes treated as 
if it did, and all the charges incurred are borne 
by them. The principle acted on is this ; — the 
underwriter pays a total loss, and takes the 
proceeds of the goods. 

Both in the abstract and in practice, this 

crew escaped saving nothing but the Caxa de Sotdada^ 
put on board for the payment of their wages." This is 
probably a Testige of ancient commerce ; for when navi- 
gation was comparatively bat little known, shipwrecks 
were much more frequent, and seamen would make their 
own terms with their employers; 

(1) It should be ^ways understood that where there is 

DO abandonment, the salvage is always for the benefit of 

• 4 Timt. Refu the assured^ and not of the underwriters ^ If this were 

•^' generally known, we should have fewer sales made " on 

account of the underwriters,** which, in almost every case 

is erroneous. 
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mode dfadjii^ent appears btif iU 6^16)0^10^ to 
give the merchant fais indemnity in cad6 of 
partial loss on goods by their being sea-damaged; 
— and accordingly, there is but one case that 
can justify a claim of this nature beii^ calcu- 
lated on the basis of a salvage loss. 

This case is as follows i — ^when a ship on her 
voyage puts into an intermediate port in dis^ 
tress, to refit, &c. and on unloading the cargo 
it is discovered that some of the goods are da- 
maged, which, to prevent further deterioratioif, 
are surveyed and sold on the spot. — ^In such a 
case, the claim must be adjusted as a salvage 
loss, and all the charges must be borne by the 
insurers ; — ^for no particular average claim, ac- 
cording to the definition above stated, can be 
made up when the goods are sold at any other 
place than the port of destination. Here the 
damaged goods are really (not, as the term is 
often misapplied,) sold on account of the under- 
writer (1), he paying all the charges, and even 

(f) It 18 customary, (as alladed to in the preceding 
note,) not only in foreign countries but in England^ for 
persons effecting sales of damaged goods, to state that they 
are sold " on account nf^* or **Jbr the benefit of the un- 
derwriters p;** and this is often done without the parties fVid« inf. trt. 8. 
eVen having the means of knowing that the property is 
insured. Such a practice ought not to be continued : the 
correct expression in such cases is, ** on account of the 
concerned.*' 

G 2 
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the freight (1), and the merchant is. indemnified 
as for a total loss ; — e.v. gr. he receives the neat 

(1) According to law and custom, no freight is due 
unless the master shall have complied with his contract, 
as expressed in the bill of lading, by delivering the goods 
to the consignee at the port oi destination, — ^yet, if the 
goods were received by the merchant, (or, which is the 
same thing, by his agent authorised for that purpose,) at 
a port short of the destined one, either the full freight or 
4 Abbott, p. iu. ^ight pro ratd itineris should be allowed ^. In the case 
•uUi. ated' *^ o( damaged goods landed and sold at an intermediate port, 
it being for the benefit of the proprietor that they should 
be there sold, the freight must be paid ; — it being taken 
for granted that it is always for the interest of the pro- 
prietor, (and the underwriter, if insured,) that the goods 
should be sold; — but this freight should not be in pro- 
portion to the proximity to, or the distance from, the port 
of discharge; but the full freight, for that is what is sacri- 
ficed by the goods being sold at the intermediate port. 
This is the only case where the underwriter on goods 
ought to pay thejreight^ — because it is for his interest to 
do so. But it is to. be understood that the ship must act- 
ually proceed on the voyage and arrive ; for if she cannot 
earn her freight the owner has not suffered any loss by the 
sale at the intermediate port. And therefore the kiss 
would fall on the underwriters on freight (if it were in- 
sured,) and not on the underwriters on goods. — Pothier 
** Pothier, Sup. says ', — If the merchants shall take out their goods during 
/v. C. deL, n, ii^q voyage, (alluding to the ancient custom of merchants 
• Ut sap. c. 1. ■*^^''*fi» ^'^^ *^®*'' goods S) the whole of the freight be- 
$.1. art. 1. U comes due the same as if they had remained. 
qw. dH Mare, j^j^ relates to goods which are merdy deteriorated in 
value by sea-damage, or taken out by the merchant or 
his agent. If however there were a total loss of any 
part, the freight could be demanded on only what re- 
mained;— tlie underwriter on the freight (if it were in- 
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proceeds from the person who effects the sales, 
and the balance from the underwriter. 

It is only when the damaged goods are, from 
the necessity of the case, sold at a port short of 
that of the ship's destination (1), that this is a 

sured) paying the amount of the deficiency. But if the 
goods were so much damaged as to be worthless, though 
they remained tn bulk, it is conceived that the loss of 
freight should be borne by the proprietor of the goods ;— 
for as it b only in consequence of the assumption that the 
underwriter on the goods reaps an advantage from the 
sale, that he is called upon for the freight ; — and, as the 
practice at present stands, it would seem that there must 
be an actual loss of the article, or thing insured, before 
the underwriter on the freight is liable ; so this case, from 
coming under neither of these heads, appears to be an 
unavoidable mercantile risk which is not provided for* 
But it may perhaps be urged, that in such a case, the 
master would have no right to leave the goods at the in- 
termediate port, but ought to carry them on to the port 
of discharge: this would not however relieve the mer- 
chant. A case might occur, such for instance, as da- 
maged cofiee, where it would be dangerous to take the 
goods on board again ; perhaps in such a case the loss 
may be considered as tantamount to a total loss of the 
article by a peril of the sea, — ^and then the underwriter 
QQ the freight would be liable* 

(1) The present practice of Amsterdam as relative to 
salvage losses, is agreeable to that stated above. In the 
rules established in the Department of Insurance in that 
city, (art.* 35.) it is said ; — ** If owing to stress of weather, 
or other accident at sea, any merchandise, whether sound 
or damaged, be sold at the place of its redemption, and 
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correct or a Intimate mode of adjustment ; — * 
For when this method of calculation is applied 
to ascertain the claim for loss on damagec[ gppds 
aft^r the ship's airival, it is, as will b^ fully 
fhpwn hereafter, exceedingly erroneous. 



Sect. II. 

OF A PARTIAL LOSS, COMMONLY CALLED A 
PARTICULAR AVERAGE. 

The mode of ascertaining the amount of the 
claim on the insurers on goods, for loss by de- 
coration in consequence of sea-damage, l^ias 
had the attention of many intelligent persons 
both in and out of Lloyd's. It is now agreed, 
that the only correct mode of adjusting a bss 
<^ this kind, where the ship has arrived at, or 
the goods have been brought to the port of des- 
tination, is by comparing the market price ojT the 
sound merchandise with the market price q£ the 

fud that of Us destination^ all charges without distinctiob, 
as well as that proportion of freight allowed for the con- 
veyance of such part of the cargo as may be saved, should 
be deducted from the produce of the sale thereof, and the 
deficiency, as given by the neat amount of the invoice, 
will be due (rora the undcrwrjter.'* 
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cUmaged; wd thus asoertamhig die lektire 
depxeciatieQ in v^e sustained by die meitdumt 
frma the se»4aina^ la tbe (Nresent state of 
the practice, ikk needs only to be mentioned to 
be recognised as cotiect^ It tben fellows, thiub 
the mode of ac^nsting such a claim on the pnn^ 
ci]^e of a salvi^ loss, cannot be a }nst one, be* 
cause it has no reference to the market priori 
aad, comeqnently, in almost every imtanccv it 
giTes the assured either niore or kss tJnm he s 
justly entitled to; and the only seouity that 
he haa sgmnst actual loss. is in tiie case of a 
saving or a losing market. But tiie ifMlt to 
be desired, is that which will indemnify him uk 
aU cases against the depredation in yalue of his 
goods by the damage sustained^ and which may 
be acted iq»an in 4tU sans as a gnuand jiriiieipfe* 
It would, indeed^ be easy to. pcodwe an instance 
of goods being damugedj^ty perceat., or mon^ 
which,, if adjusted as a salmge loss, would aoi . 
only fiee the underwriters from aU daiin, bnt 
Iea¥e them gainers by the tMmsaotion, — cm- the 
assuqstion, (as in cases of this nature it is as»-* 
samed,) tha* die danuiged goods beoome tiieir 
property* 

But thou^ the mode of ac^uatment in use^ 
has a refieassnoe to the- market price, it is perw 
feetly understood that the underwnter has no 
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oobcem with the fluctuatien of the markets; 
and therefore whether they be high or low, it 
is of no importance to him. The merchant 
makes use of them merely as scales to show the 
relative depreciation in value of the damaged 
goods; — ^for (to carry the simile fiirther,) if 
sound merdbandise of the same quality were 
put in one scale, and the damaged merchandise 
in the other, and the sound weighed one hund-* 
lied pounds, and the damaged hut fifty pounds, 
it would be shown that the goods had lost fifty 
per cent, of their original value ;-?— and by this 
means l3ie proportion of deterioration would be 
accurately ascertained. 

lliis may serve to elucidate the present prac-^ 
tiee, and to show the principle on which all 
particular averages are, or ought to be adjusted. 
— ^And in p(unt of fiict, there is no difference of 
opinion on this, as a general proposition ;r— the 
di£ferenoe arises on the question of the charges 
being deducted from the sound and damaged 
sales, — ^the assured contending, that he has a 
i^t to deduct the freight, duties, and landing 
cfaaiges from the soimd and the damaged sales, 
before he ascertains the depreciation in value ; 
-^^^and the insurer holding, that he has no con- 
oem with these charges ; — ^he guaranteeing the 
assured against any depredation in value that 
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the goods may sustain, and nothing more : — 
t. e. not having insured the freight and duties, 
he ought not to be called on for a loss of any 
part of them ; — and, more particularly, as by 
the operation of deducting them from the sales, 
he is involved in the rise and fall of the markets. 
Certainly, the assured is correct in asserting, 
that unless his terms be complied with, he must 
be a loser by the arrival of the damaged goods ; 
— but it might be answered, — that even if they 
were, few cases would occur where he would get 
his precise indemnity *. * vide inf. ^ lu. 

Previously to entering into an examination of 
this principle, it may be proper to give a brief 
history of the subject before us. 



The principle of adjusting a particular average 
as a sahage loss, would appear from the sim- 
plicity of the operation to have been the original 
mode adopted by tiie merchant in stating his 
claim on the underwriter ; — thus we know, that 
in those countries where commerce, and conse- 
quently civilization, are of late date, and among 
all persons who have not well studied the prin- 
eiples of insurance, this mode of adjustment is 
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gtiU ajp9r0¥ed aftd acted npoo. But as both 
the merd^nt and the underwriter btfcalkie in- 
teiested iu the question whether this were the 
correct uiethod on the one band of obtaining, 
and on the other of granting an indemnity, . it 
oould not be expected that this errweous mode 
oi adjustment w^uld hold its ground ; but that 
other mean$, approximating nearer towards the 
tfm principles of insurance, would be discovered 
a|id adopted** — ^for the tnerchant would find, 
that if his good^ came to a gaining market he 
could not be indemnified against the damage 
they lee^ved without a reference to the market 
price of the soupd ;— and the unicrwriter would 
learn, that by this mode he not only paid for 
the damage done to the goods, but also gave the 
merchant a saving price for them when they 
arrived at a losing market. 

Whm the Htuu9e*tpww and tho L«w-<xmn- 
tries were the emporium of the commerce of 
Europe, and their merchants the most acute 
and the best informed of any then in, the world, 
these considerations could not fiiil to otcur to 
them,-^aad accordingly, there is reason to think 
that the principle of adjustmeiKt by a refiraenoe 
to the market price of the smmd goods origi* 
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sated either in H^bnrgh (1) or in Ams^erdw^ ; 
and thpugh we Wve very little 8ati8£»et(»y in* 
foiination oq this 9ulge^/ these oirdipance^ ^vo^ 
the principle of the merchant being hie o^fu 
underwriter for the profit accruing on the goods. 
The principle of adj^istmait either as a salr 
vage loss, or on the comparison of th^ neat jft(h , 
ceeds of the sound and dama^^ gpods, a^>ean^ 
to have beeu the generally r^p^iyed doctrine i^ 
this country till abput t^^^y years ago. I4^a* 
gens, in his '' Ip^sj^ay (^ Insurance/' is decid- 
edly favourable to> the Utter mode, though the 
^ustmeut on the gros^ prpduoe was agitated 
in his time i — but firom being a merdbant him* 
self he was well able to judge that the assured 
could not b^ fully ipd^njified by this mode. 

(1) As it must not be imagined that any thing has been 
stated contrary to the fact, for the purpose of supporting 
an hypothiMis, the reader is referred to p. 92. {ut infra) 
where it vill he found that a particular average was ad- 
justed at Hamburgh in 1719, by a (/wpac^eur of eminence, 
on the above principle j — though the ordinance of Ham- 
burgh of twelve years* posterior date, enacts ^, ** that when • Ord. Htmb. 
pny part of geod|i valued in a policy shall be found damaged, ^^ ^** "*• ^*' 
they shall be separated from those not damaged, and sold 
publicly by themselves whether many or few, and the 
ditpachewr of averages shall regulate the damage conform- 
able to the valuation made in \^\^ policy without regard- 
ing what the goods not damaged would produce." Was 
it intended that this should hold only in case of a valued 
policy ? 

2 



Digitized by VjOOQiC 



92 OF PARTICULAR AVERAGE, 

Weskett is also favourable to the adjustment 
on the neat proceeds, but his reasoning is incon- 
dusive, and appears to be founded on erroneous 

•Wcikett,mrt. ^ata \ 

>^ I find (from manuscript statements,) that in 

1784, the principle of adjustment on the gross 
produce, as the basis of calculation, was then 
coming into use in Lloyd's ; though it was not 
generally acted upon there until about twenty 
years after, when it was recognised by the courts 
of law. But it is by no means a new doctrine, 
— ^for a particular average (on linens, from Ham- 
burgh to Lisbon) was calculated at Hamburgh 
on that principle, so long ago as the year 171 9» 
by Jurgen Greve, a dispacheur of celebrity in 

• 1 Mag. p. 216. that city^ And in 1721 we have a statement 

of a particular average made up also at Ham- 
burgh, wherein the gross produce is the basis of 
«« Mag. p. $09. contribution'. This average is however ad- 
y Vide inf. ^iii justed on an erroneous principle^; for the as- 
sured claimed the difference between what the 
goods would have produced if they had arrived 
sound, and what they did produce being da- 
maged, to which were added the extra charges. 
It is worthy of notice that in 1750 a daim for 
a particular average was adjusted on the gross 
produce, adding the extra charges to the amount 

• 1 Mag. p. 1 82. of the loss, as is now the custom of Lloyd's ', 



Digitized by VjOOQiC 



OR PARTIAL LOSS. 93 

^ The Amsterdam ordinance (1744) folly re- 
oognises the princijple ' ; — ^the words are; — ** The • ^>^- Amst 
average or damage on goods that happened 
during the voyage hy outward misfortune^ shall 
be repartitioned on the gross capital that the 
goods being sound would have amoimted to at 
the place of their destination/' On this Magens 
(who, it has been noticed, opposed the adjust- 
ment on the ^ basis of the gross produce) takes 
occasion to remark — " that whenever the goods 
come to a gdning market no doubt can be made 
that the damages should be repartitioned on the 
neat produce, and the insured bear his part for 
what did not pay a premium ; and," he adds, 
" when they come to a losing market, the re- 
partition should be at what he valued them at 
in his policy **." »• i Mag. pp. 38. 

In 1761 it was finally determined, that in all * 
adjustments of loss on goods sea-damaged, re- 
ference must be had to the markets to deter- 
mine the proportion of injury which the goods 
have sustained. 

The caijuse of Lewis v. Rucker "" (in the Court cj Burrow's,^ 
of King's Bench) settled this important point. 
It was contended on the trial, that the assured 
ought to have made good to him the difference 
between the value in the policy and the price 
the damaged goods sold for, (e. e. what is com- 
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fiumly ealkd '^ i salTagfe loss"). The uhd^r- 
writerSf on the eontraryf efl^ed to call witnesses 
to pitnre the gendral usage of estimating the 
quantum of damage td be by a referenfee to the 
matket prite of the damaged and sound goods. 
For the only question was, — ** by what measure 
or rule the damage' ought to be estimated." 

On attentively perusing the luminous and 
exdellently well-digested " reisolution" of the 
court delivered hj Lord Mansfidd, on a motion 
for a new trial, — the imj^ession is, that the 
' gross produce (though the question was not 

i^tated at die time,) was then virtually deter- 
mined to be the true rule of calculation; be- 
Gimse it does in fact settle all the great points 
since contended for. 
* t Eatfi Tkrm The causc of Joknson v. Shedden ^, (1) which 
^' ^* three times engaged the attention of the Court 

of King's Bench, at length put this question to 
rast. The judgment was delayed in consequence 



6S0.jSd.edit 



(1) There ia an error of the press in Mr. Sergeant Mar- 
• |^MM8h.^p. shall's quotation ^— of Mr. Justice Lawrence*8 opinion of 
the court in Johnson v. Shedden, which though it may seem 
but of trifling consequence, needs correction, as it might 
confuse any person unacquainted with the principle of 
adjustment in question : — He (the judge) is there made to 
say, ** if the purchaser were not liable to the duties and 
charges, we would give as much more as the amount of 
those charges comes to.'' Thus making it appear as if it 
were meant — the court would give— the word should be he* 
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of a dlfferetioe <tf o/jpimM "Wtidtt L<»d Keti^fr 
presided in die court ; ai^l tbe iMe knd chief jm^^ 
tice EUenboimgl^ fhrbore to ^e ^ a^auba^ he 
hitmtkg been one of the counsel for the unA^^ 
wtiten on the trial ; thecotdrt was tfa^efore colni* 
posed of the puisne judges, — Gpom^ Lawrence^ 
and Lie Blanc. 

It may appear surprising, that though ths 
mode of calculating a particular aveiiige \>y a 
reference to the markets, had been known in 
Europe nearly a century i^ben tMs jw^ment 
was given by the Court of King's Bench, the 
important point, — whether the gross produo^ 
or the neat proceeds, should be considered the 
basis of calcuktion, was not determined till that 



This cause, known in Lloyd's by the appeU 
latiott of '^ the Brimstone cai^ie," (from the nuM 
tme of part of the merchandise insured,) was 
tried on its merits, and a juror was agreed to be 
withdrawn, that the amount of the damages 
might be ascertained. In consequence of this 
the claim was made up for adjustment on the 
ground of the neat proceeds. But on a motion 
foi? a new trial, the court after tw6 arguments, 
determined that the foundation of the calcula* 
tion was erroneous, (as had been previously 
shown by a gentleman of high and deserved 
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eminence in the commercial world,) (1) and thai 
the true mode ci calculating a partial loss on 
goods sea-damaged, and ascertaining the extent 
of the underwriter's liability, is by a comparison 
between the gro^s produce of the soimd -and 
damaged goods. The judgment of the court 
was given at great length, and the reasoning is 
sound and condusive. 

It is not my intention to lengthen out this 
Essay by giving an abstract of the able and clear 
reports of these two adjudged cases, — the perusal 
of them will well repay the attention of the 
commercial reader. 

In Michaehnas Term, 1802, the court of 
Common Pleas approved the nde laid down by 
r3Bof.&Pui. the Court of King's Bench \ The adjustment 
cisL partial loss on goods sea-damaged, by a com- 
parison between the gross produce of the sound 
and the damaged sales, may therefore now be 
considered the law pf England. 

It should always be borne in mind, that it is 
to the laudable and persevering efforts of Mr^ 
SAedden, the defendant in the before-mentioned 
cause that the conunercial world is indebted 
for the settlement of this very important 
question. 

On the 4th August, 1802, a general meeting 

(1) The late Edward Vaux, Esq. 
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was held of the suhscrihers to Lloyd's, by which 
a Committee of ten gentlemen was appointed, 
for the piorpose of taking into its considera- 
tion the impositions which (particularly during 
peace,) (1) the underwriters were subject to '^ in 
the makmg up of averages," and to propose a 
remedy for the same. On the 28tb February, 
in the following year, the subscribers were in- 
formed, that the committee had not then cmne 
to any decision on the subject. — I hare reason 
ta know that they were very anxious to prcmiote 
the object of their appointment, but the wav 
breaking out again probably prevented any thing 
definitive being done. 



Having thu&gone through the history of the 

(t) It may be proper to notice, that though the hreakihg- 
•at of the war prevented this Cbmmitlee from being tm 
utefol as they wished to haye been, yet it improbable that 
the subscribers were indebted, to them for the adoption oC 
a ruTe, which was at the tiine found very salutary in its. 
effiscu: — that of demanding, ih case of claims for partial 
loss by sea-damag«- in foreign countries, (particularly, in 
the Mediterranean) a certificato of survey signed by two- 
resident British merchants ; a^ clause to this eftct was in- 
serted in the policy^ and' was called (firom the gentlemair 
with whom it originated,). <*Mr. Angerstem's* Chnise.*^ 
These cerUficates have however, like most things oC 
this kind, such aa those of Lloyd's Agents, &c. becooMb 
nearly nogatory,.and are but little to be depended on*. 
H 
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modes of adjurting particular averages, I am 
oUiged to remark, with some regret, that though 
die question is probably put to rest in the courts 
of law, there is reason to think, (perhaps from 
the grounds of the above decisions not being so 
well known as diey ought to be,) that some dis- 
satisfu^tion still prevails in the commercial 
world. To obviate this, if it be possible, or at 
least to endeavour to put the subject in so dear 
a point of view that it may be known in what 
the di£^ence of opinion oonfiists, will be the 
object of tbe remainder of this diapter. 



The intention and end of insurance is, " to 
indemnify the assured.^* In what does this 
indemnity con^st ? — It has been answered, by 
quoting only part of a sentence of Lord Mans- 
• % Bor. fi^. ut field g^ without r^arding the context,— in 
^'putting the merdiant in the same condition 
which he would have been in if the goods had 
arrived free from damage." — ^No^, it is evident^ 
tiiat if this were to be strictly insisted on, the 
gross proceeds could not be the proper mode of 
adjustment; — nor woujd any other mode with 
whkh we are acquainted suit all the cases that 
might occur — for if we try it on the neat 
proceeds, the merchant would only on a saving 
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market^ be put " in the same condition which ^ vide inf. ^ Hi. 
he would have been in if the goods had arrived 
free, from damage." While on a losing market 
he would actually make a profit of the under- 
writer K But this latter mode of adiustment * vide inf. ^ iii. 

^ art 3. ex. 2. 

was evidently not in the contemplation of the 
court when his lordship delivered its judgment. 
For he says, — " the underwriter has nothing to 
do with the rise or fall of the market,— nor with 
the price of the thing." — But the adjustment on 
the neat proceeds does involve the underwriter 
in both these considerations. 

From the above decisions, and from what can 
be collected of the general opinion of well-in- 
formed men, the object of the policy is, to insure 
the merchant against any injury which his 
goods may sustain from depreciation in value, 
by their being sea-damaged^ — and nothing more. 
—That this object may be ftdly attained In all 
cases by the adjustment on a comparison be- 
tween the gross produce of the sound and da- 
maged goods, will be shown in the course of the 
following section ;•— and further, — that this mode 
is the only one which secures to the merchant 
his rights, without infringing on those of the 
underwriter. 



H 2 
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Sect. III. 

OF THE VARIOUS MODES OF ADJUSTMENT. 

In the examination of the subjects treated of 
in this section, I have conceived that no mode 
would lead to the desired result, so soon or so 
correctly, as that of a direct analytical inves^- 
tigation ; and if in the piumiance of this plan it 
be thought necessary to apologise to my expe- 
rienced readers, it is hoped that the attempt to 
reconcile opposite interests, and thus to promote 
an union of opinion on matters of some conse- 
quence, will be considered a sufficient excuse. 



There are four modes of adjusting a partial 
loss on goods deteriorated by sea-damage, each 
of which has had its advocates ; — ^these modes 
are as follow :— 

1. As a SALVAGE LOSS. 

2. On the difference between the sound and 
damaged sales, without a reference to the 
cost. 
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3. On a oompiuison between the neat pfto* 
CEEDS of sale of the sound and damaged 
goods. 

4. On a comparison between the gross pro- 
duce of the same. 

I shall treat of these in the above order, and 
of some other subjects connected with this sec- 
tion. 



In the following calculations let these data be 
assumed,— EXCEPT where alterations are ne- 
cessary for the better elucidation of the argu^ 
ment, viz: — 

Interest, — £500; — being the amount of the 
invoice, covered with the premium jf insu- 
rance, &c. 

Df/eriorfl*ioii,--one-half. 
. Charges, — ^£100 ; — ^being the amount of freight 
and duties. 



2^*,— On a losing market -\^w per cent, on the 
Pro/?r,— On a gaining market J 



nmonnt of the In- 
terest. 
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Article 1. On the J^justment of a Partial 
Loss by Deterioration^ on the Principle of a 

SALVAGE LOSS. 

An adjustment on this principle cannot be 
correct, because it does not act uniformly ; but 
is made to depend entirely on the markets^ 
which regulate the claim on the underwriter, 
and in the fluctuations of which he is involved 
with the merchant: and, moreover, in conse- 
quence of no comparison being made between 
the market price of the sound and damaged 
goods, the merchant is deprived in some cases 
of any redress whatever, though his loss may 
be considerable from the deterioration of the 
goods. 

(1) FIRST EXAMPLE. 

On a Saving Market. 

Amount of interest s£500 

Deduct gross produce of the damaged 

sales a^300 

Less charges 100 

200 

Loss A^SOO 



(]) In statements of particular averages adjusted as a 
salvage loss, it has been customary for the merchant abroad 

7 
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The goods are damaged one-half ^ viz^— 
£S50; but the daim is for £300— which is 
£50 more than the amount of the injury the 
goods have sustained from depreciation in value ; 
which £50 is precisely the proportion of charges 
(i. €. freight and duties,) on the value of the 
goods, lost by the deterioration x^—ex. gr. 

To amount of invoice, premium, &c. ^500 

To amount offreight and duties.. .* ICO 



£600 



By amount received from damaged sales. . » . sSSOO 
By amount of daim on the underwriters 

j^SOO 

vk: — For deterioration £250 

For half the freight and duties; the 

goods being damaged onC'half, 50 

SOO 

^flfi'eOO 



to charge his commission on the damaged sales. The 
practice of Lloyd's is to allow this, only when the goods 
are consigned for sale, and consequently where the mer- 
chant acts as an agent. When the property is his own hk 
does no more than he is bound to do ; — he sends the goods 
to auction, and receives the proceeds of the auctioneer, 
and calls on the underwriter for his loss — this is the whole 
process, and there the matter ends. On this subject see 
(a few pages further) a quotation from Valin's Commen- 
tary on the Ordinance of the Marine of Louis XIV. 



Digitized by VjOOQiC 



I04t OF PARTICULAU AVEBAGE, 

SECOND EXAMPLE. 

On u losing Market. 

Amount of interest . . .• ^500' 

Deduct groet pMdttce of the damaged sales j£l75 
Less charges. .,, ^ ^ 100 

is 

less £4^25 

Here the ilisurer makes good to the assured 
thi^ whole of his loss ;*— for the underwriter pays 
the balance of the account : ex. gr^ 

To amount of invoice, premium^ freight, 

duties, &c. «t supra, — ^ £SGO 

By amount of damaged sales 175 

By claim on the underwriters ,g£^425 

wz: — For deterioration 777250 

Half the freight and duties 50 

Half the loss of narketo 125 

425 

jgeoo 

This example serves as one reason why a pre- 
ference is given in foreign countries to this mode 
of adjustment. It is particularly prevalent in 
the United States; and if we had not good 
reason to know that few even of the best in- 
formed merchants there are unacquainted with 
any other mode, we might be uncharitable 
enough to imagine this a sufficient reason for 



Digitized by VjOOQIC 



0R PARTIAL L09S. 105 

^he ntunerous claims made of late years from 
those countries, when the markets have been 
overstocked with British manufactures; — ^for it 
has been seen, that on a saving market the 
merchant is fully indemnified, — i. e. he is put 
** in the same condition which he would have 
been in if the goods had urived free from da« 
mage*';" — and on a lositig market he is not "^ vide supn. 
only indemnified against the depreciation in 
value, and the loss of the freight and duties,— < 
but he is put in the same condition <a8 if his 
goods had arrived at a saving market. 

Thus far by this mode of adjustment, the fo- 
reign merchant secures himself against,— ^/Jr^f, — 
any loss arising from the damage done to his 
goods ; — secondly^ — from the loss occasioned by 
the payment of the frill freight and duties on 
the damaged goods; — and lastltfy — ^from the 
loss of the market. And thus a frdl and com- 
plete abandonment of the damaged ^oods to the 
underwriter is assumed and acted upon. It 
would be well however if the parties were to 
recollect the excellent observation of that most 
sagacious commentator. — Valin '; ^* The insurer > vai. om. p. 

• . 104. 

is not always in the place of the assured ; he is 
only guarantee to him for the damage that may 
happen to the thing insured," 
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THI&D EXAMPLE. 

On a profitable Market. 

Case 1. On the preceding daium of 50 per cent, profit. 

Amount of interest £500 

> Deduct gro» produce of the damped sale d£425 

Less chai^ges. . • •••«.«••.. 100 

Loss £175 

In this case, the assured falls short of his true 
indemnity £75 — ^because no comparison is made 
between the market price of the sound and da- 
maged goods, — and where goods are deteriorated 
in value by sea-damage, no measmre cka be taken 
from the prime cost to ascertain the quantity of 

» f Bur. Rep, SUch dttXia^™. 
p. 1170. 

Case 2. Let the profit be increased to 120 per cent., 
then :— 
Amount of interest £500 



Gross produce of damaged sales ^600 

Deduct the charges, • ,« ......•• 100 



^500 



Thus, — though the goods are still damaged 
one-half, the assured has no claim on the in- 
surer ; for the neat proceeds of sales of the da- 
maged goods are the amount of the prime cost. 
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If we extend the cwiparison, and assume the 
profit to be greater than 120 per cent^ then, {sm 
on this principle the goods are supposed to be« 
long to the underwriter,) instead of the assured 
himng a claim on the insurer for £25<^ towhidb 
sum he is justly entitled, (the goods being dete« 
riorated to that extent,) he, — ^the insurer, would 
receive a profit fix)m the assured. 



It will be readily inferred that this is an ek-> 
ceedingly erroneous mode of adjusting partial 
losses ; and that so far from admitting of general 
api^cation, it will not be correct even m any 
one instance, — i. e. if the definition of indemnity 
before given be allowed. 

As it is the object of all mercantile specida^- 
tion that goods should go to a profitable market, 
it appears surprising that this mode, which in 
such a case can never give the merchant his in- 
demnity, should so long have had the preference 
to all others. 

The reason for continuing the use of it, in 
preference to a comparison between the value 
of the sound and damaged goods, is said to be ; 
•: — becaiise there are no means of determining 
the market price of manufactured goods, or in 
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fact, that there is no market price. But this 
will admit of doubt ; — for instaiioe,*^manufac« 
tured goods are sold in our colonies, and in £o^ 
rdgn countries, across the Atlantic, at an ad^ 
vance on the invoice cost : — ^if therefore a trust* 
worthy certificate could be obtained in these 
cases, why should we not place the. same confi- 
dence in it, as we do in a certificate of the sound 
value of colonial produce ? If such a plan were 
to be adopted the mode of adjustment would 
• vwc Appen- not be difficult \ 

It has been objected to this, — that the value 
of some articles, such, for instance, as printed 
calicoes, depends on the fashion of the day, and 
according to that^ the advance would be high or 
low, and therefore the underwriter would be 
affected by it ; — ^but this objection has no foun- 
dation; (as wiU be seen in the note,) for the 
underwriter has no more to do with the advance 
than he has with the price. 

Article 2. On the Adjustment of a Partial 
Loss by Deterioration^ on merely the diffe- 
rence between the Sound and Damaged 
Sales. 

If the adjustment be made merely on a com- 
parison between the market-price of the sound 
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and damaged goods, Tnthout a refisrence to the 
prime cost, it appea^ to me to be dear, that it 
can hold good only in the single case, where the 
Talue of the sound produce is predsely the same 
as the amount of the prime cost. 

It has however been contended by the as- 
sured % that where the goods have come to a'M"«>»«J^ p- 
profitable market, he is entitled to the difference 
between the price for which the damaged and 
tmdamaged goods have been sold at the port of 
delivery, — ^for so much has he lost. And on the 
other hand, — the insurer contends that where 
the goods have come to a losing markets he ought 
to be called upon to make good only the diffe- 
rence between the value of the sound and da- 
maged goods ; — ^for so much, it is said, and no 
more, has the assured lost. 

The answer to both these assumptions might 
be, in the words of Lord Mansfield, before . 
quoted ^ — ** the underwriter has nothing to dor^desopnu 
with the price," — the market being only used as 
scales to weigh the extent of the damage ''. The ? Vide sopnu 
comparison between the price of the sound and 
damaged goods is instituted only to ascertain 
the quantum of damage which the goods have 
sustained, i. e- the relative depreciation. 

The principle contended for by the assured 
has been noticed by Macens, — who says'; — 'iMageiis,p. 

•^ ^ 38. & ut sup. p. 

90. 
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<< the BBsated m a gaining market dbould bei^ 
his pait iar what did not pay a {osmium." And 
it is allowed on all hands, that the assured ought 
not to call on the insurer Sx a loss on a larger 
sum than that on which the latter has received 
a premium. 

Perhaps the principle for which the iniurer 
eentendsy may have arisen m some measure firom 
the cnstoimury mode (in my opinion not the best,) 
of stating a particular average ;~^hich» instead 
of estimating, by a comparison of the proceeds, 
how much the goods are depreciated in valu^ 
is done by making a statement in the rule of 
proportion, — ear. gr. If £500 (the sound value) 
lose £125, then £600 (the cost) will lose £150. 
Thus making it appear that the loss to the as- 
sured is only £l25, — instead of Aowing that 
the goods are depredated in value one-fourth, 
or 25 per cent. (1), which amounts to £150. 

(1) There are three modes of stating a Particular 
Average, which are as follow :— 
First .•—(as above.) 

If j^500 lose ^25 : then ^£^600 will lose ^150. 
Second:'^ 

As £500 (the sound) is to s£S75 (the damaged) so 
is 5^^600 (cost) to £^50. 
From the invoice cost deduct 450 

Amount of loss <s^^I50 
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But this p<Mnt will now scaroely ada^t of die- 
pute»-^£(»r it would appear to be completely 
settled, that if the gooda be damaged, i. e. de- 
predated in value one-fourdi, &e. the under- 
writer must pay one-fourth, &c. of the cost or 
value in the policy ■ • j Bqt. Hqi p. 

^ ^ 1169. 

Ptobf^ly, however, this mode of adjustment 
may have arisen from the idea, that title assured 
has a ri^t to call on die insurer in the one 
case ; and the insurer has a right to demand of 
the assured in the other, — ^that the damaged 
goods shall be replaced with sound. 

Now it appears clear, that if tiiis were to be 
admitted as the principle of indemnity, it would 
do away at once all settled practice, and open a 
door to litigation on every partial loss of tibis 
nature that might occur. 

Let us put the case of a losing market where 
the underwriter offers to replace t^e damaged 
goods with sound, — €.v. gr. The merchant ef- 

Coft £600 

Amount of pro'formd sales of sound goods ^500 

Ditto of sales of damaged goods. « . . ^ S75 

Damage, or depreciation in value 25 per cent ^125 

25 per cent, on sS600 is ^150. == 

The latter mode is I think preferable to either of the 
others, as serving betjter to elucidate the principle on 
which the claim is made. 
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fec^s insurance on a bale of eotton from the West 
Indies to London, valued at £S0, which is the 
cost, &e. It arrives damaged, and if sound it 
wotdd have been worth only £15. The under- 
writer offers to replace it with a sound bale ; — 
but the merchant says, *' no, the contract between 
us is, that the goods shall come safe to the port 
of delivery ; or if they do not^ that 1 shall be 
« L. Mansfield, indemnified to the amount of the prime cost, Sfc. * 
ii7«/* * *** — ^it is a contract between the insurer and the 
assured, and not between merchant and mer- 
chant ; a bai^ain and sale is a mercantile trans* 
action, and has no principle in common with the 
contract of insurance. But further, if you meim 
by replacing the goods, to put yourself in my 
situation, you must make your purchase at the 
same market that I did, you must enter into? a 
similar contract of insurance with a third person, 
(whose solvency you must guaranty ) that the 
goods shall arrive safe. — ^You must in fact take 
upon yourself all the risks besides those in the 
contract between us, and bring the goods on to 
the port of discharge. — ^When you have done 
this, we shall be on a more equal footings" If 
the merchant were thus to reply to the under- 
^mter's offer, he would at least have reason on 
his side — though the reply might not be satifr- 
factory to the underwriter. 
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But finally, ae no prindple of a^ustment can 
be correct unless it hare a reference to the 
market price-^Bo neither can any be so unless 
it have also a reference to the prime cost. 



Article S. On the Adjustment of a Pairticular 
Average by a Comparison between the neat 
FBOCEEDS of the Sound and Damaged Sales. 

There are several very material objections to 
this mode of adjustment (1), none of which ap- 
pear to have had the attention that ought to 
have been given to them by the writers on the 
practice of insurance. Magens and Weskett 
were favourable to it, but upon what principle I 
am at a loss to discover, for the rule is incon- 

(1) A very ingenious Essay on the subject of the ad- 
justment of particolar averages on tlie two principles of 
the neat proceeds and the gross proceeds, was published a 
few years since at Liverpool; wherein the author satis- 
factorily demonstrated, t^ a series of algebraical calcula- 
tion8> that the adjustment on the gross proceeds is the only 
mode that can be acted upon without involving the in- 
surer in a loss of markets and freight and duties. 

Two or three years previous to the perusal of that Essay, 
the writer had entered on a course of calculations which 
led to a similar result — and the only difference was, that * 
his were made on Cotton from the United States, and 
those in the Essay alluded to are made on Sugar from the 
West Indies. 

1 
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sistent with itself if it profess merdy to give the 
merchant his indemnity, by putting him ** in 
the ^ame condition which he would have been 
in if the goods had arrived free from damage." 
Its operations are indeed so partial, that it does 
this only in the one solitary case of precisely a 
saving market. And the ajbove writers^ who are 
often very ai;^ute and accurate on other subjects, 
must, when they went into calculations <m this, 
have given up the matter as hopeless, if they 
expected by the result to reconcile the interests 
of the assured and the insurer, or to give either 
of them satisfaction. Magens was indeed aware 
of this, — for he acknowledges that the rule will 
not admit of general application — and therefore 
proposes that the mode of calculation shall he 
varied with the state of the markets, 

FIEST EXAMPLE. 

On a saving Market. 

Hf the goods had arrived itmndf they wouhl 

have produced... , ^£600 

. Deduct freight and duties* ....«> 100 

"^500 
Being damaged^ the goods did produce. . . . , . 300 
Deduct freight and duties 100 

200 

Depreciation GO per cent, .^300 
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In this example the goods are detmorated 
only <me«hal^ or 50 par cent.— -which, on £500, 
. is £250. — ^but the claim is 60 per cent, or 
£300«~-The additional £50 make the amount 
of half the freight and duties ; which half is 
lost by the goods being damaged in that pro* 
portion^ It will be perceived that the result of 
this adjustment is the same as that made on the 
erroneous principle of a salvage loss"; for in^videtnp. art 
both cases the underwriter pays the balance of * 
account. 

SECOND EXAMPLE. 

Case 1. On a losing Market. 

Pro-formi sales, if arrived iound. £^50 

Deduct freight and duties ••...• 100 

250 
Being damaged^ the goods did produce. . , • • • £^1 75 
Deduct flight and duties 100 

75 

Depreciation 70 per cent. j^l?5 

Case 2. On a gaining Market. 

TnyformA sales, if arrived iound. j^50 

Deduct freight and duties 100 

750 

Being damaged^ the goods did produce 425 

Deduct freight and duties 100 

325 

Depreciation 56\ per cent. £^25 
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Thii example shows, without any comment, 
that the underwriter is by this mode of adjust^ 
ment involved in the rise and &11 of the market: . 
for in both cases the true depredation is the. 
same, viz :«--one-hal^ — -and the freight and 
duties are the same in both« 

B«t that the principle will not admit of 
general application, may be aho\icn by analysing 
the two cases ;— thus, we itnd, that on a losing 
market the merctwnt receives not only his fuU 
indemnity, but £50 more than he would have 
xeceived if the goods had arrived sound, via ; — 

He receives from the daviaged sales ...«••«•• £^175 
And from the underwriter, 70 per cent, on 

^eSOO • 350 

525 
If the goods had arrived ttmnd, the gross pro- 
duce would have been 350 

Add loss on Che ene-lialf supposed not to have 
arrlvejil ^ 125 

475 

£50 

Thus, on a losing market, the merchant re- 
ceives £50 more than the sum which would 
have put him in the same condition as if his 
goods had arrived sound. 

In the second case, because the market is a 
gaining one^ the merchant does not receive his 
f^ll indemnity by £17, viz: — 
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Kibe goods had arrived sound, the gross pio« 

duce would have been. •••..* ^£850' 

He receives from the damaged sales 425 

— ' or the- onderwriters 564 P^r cent, on 

se500 ^.••. «S 

Add profit on the one-half supposed not to* 
have arrived. ••• 125 

833 

The sum deficient of the merchant's full in^ 

demnity . ••••••^. .••• ^. ^ -••^..^ m£17 

If we increase either the freight and duties 
or the true depreciation, the incorrectness of thiis 
ttK>de of adjustment is the more strongly shown, 
viz:— 

THIRD EXAMPLE. 

Case 1. On a losing Market, of 60 per cent, 
{as before) let the freight artd duties be 

INCREASED TO £250^ 

Then, Pro^formd sales, if amivedtotfiMf. , . . ..,. ggSQO 
Deduct the freight and duties .« . .. 250 

£50. 

Being damaged, the goods did produce 250 

Deduct the freight and duties. ••.••....,••« 250 

The loss is totali. or 100 per cent. 
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Case 2. On a losing Market y of 75 per cent* 
let tke goods beDBTi&iiiOJSiATED two-thirds, 
and the freight and duties be^ as in the last 
case , £250. 

Then, Proforma sales, if arrived sound. ..... jf 375 

Deduct the freiglit and duties 250 

125 
Being damaged^ the goods did produce 125 

But the freight and duties amounting to 

£250 are doubte the prdceeds.-— 

The loss in this case is, therefore, 200 per cent. 

Thus, wc find, by increasing the fidght aind 
duties to £250 (all the other data remainiiig as 
before,) the loss is total, or 100 per cent, thragh 
the goods are damaged only one-half And ji, 
in addition to this, we assume the goods to be 
damaged two-thirds, and the market to be--a 
losing one of 75 per cent. — ^the loss is 200 per 
cent. 

There are instances of thq freight and duties 
amounting to seven or eight times the value 
of the goods; — ^let us then imagine, (for the 
case is too absurd to be reduced to writing,) 
wjjiit would be the result, if these charges were 
increase to £2000 and the ma:rket HSid d^ee 
of deterioration were the same as in the last 
case ! 



Digitized by VjOOQiC 



OR PARTIAL LOSS; ll^ 

Thus, therefore, this mode of 'adjustment is 
in all cases erroneons : — ^in most cases ineonsis- 
teht with what it professes to accomplish ; — and, 
in some cases absurd airil impracticaWe. 

And,jfirstf it is erroneous. — ^Because, even oii 
a savii^ market (the only case where it is con- 
sistent wWi itself,) it involves the imderwriter 
in a loss of the freight and duties ; which are 
charges ifieurred and paid by the merchant afier 
the coHtraet was entered into. These diarges 
alto ax*e the elfeet of mercantile operations; cer-- 
tainly^ tbey must be inciured before the goods 
oan \m brought on the port of discharge, and 
placed in the market for sale, anA the cost of the 
goods is imveased to the merchant, by so much 
88 is< paid, for them ;^^--but the question Is^— is: 
the uodermriter's risk to be increased tliereby ? 
He receives a premium on the amount of the 
first-cost of the goods, to indemnify the mer- 
diant against any dam^e which may happen: 
toihem;*--4tttdlit has been said,, i^eakifeig of a< 
tirtal lo88,.(and it will ecfually apply to a partial 
loss,) '^ibe insurer engi^pes so ftr as the amount 
of the prime-cost or value in the policy, that the 
tlnng shall come safe:" that is^^-^^the value of ' 
the thing 1^ insured at the outset. . He has no » 
ooneem in any subsequent valued. Hiit may^ l: Mimsfieicg. 
be considered as an answer to the argument, uro'* 
that the freight and duties being lost in con*'- 
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sequence of the sea-damage^ the insurer is, oon» 
sequeutly, liaUe to pay them. 

Secondly y — this mode of adjustment is inc(m- 
sistent — For while it necessarily involves the 
underwriter in the fluctuation of the markets, 
(and of course in the speculations of the mer« 
chant,) hy professing to grant the m^chant a 
full indemnity for his goods- having arrived in 
a damped state, — ^it effects this only in one 
instance, viz : — precisely a saving market. — (^ 
a gaining market, (with the daUi in section lu.) 
the indemnity is not complete, xirhile on a losing 
inarkety the mercb^t is put in a better condi- 
tion than if his goo^ had anrived sounds 

Thirdly, — ^this mode cannot be acted on ge* 
nerally.-'-JBecause cases may occur whare it would 
be fai^y absurd to expect the insuser to in- 
demnify the aesured fi»: his lo68« 



Article A. On the Adjustment of a Particular 
Average hy a Comparison between Mecutosa 
ntODUCB of the Sound and Damaged Goads. 

It will appear evident, that the three former 
naodes will not admit of general adoption. 

It ha^been seen that the frst mode is di^ 
jectionaU^— because, by not havinga refarenoe. 
to the markets, there are no means of ascertain-* 
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ing the extent of the deterioratioii, nor of in- 
demnifying the assured. On the second mode, 
by having " no reference to the prime-cost , the 
demand on the underwriter (for no quantum of 
damage can be made out, because no relative 
depreciation is established,) must entirely de- 
pend on the state of the markets, and, in con^ 
sequence, on the peculations of the merchant. 
To the third mode, though it has indeed a re- 
ference to both the markets and the prime-^ost, 
the objections have just been detailed. 

The desideratum is, — ^to obtain an uniform 
measure, or standard of adjustment, which can 
be made generally useful; and the result of 
which will be the same, whether the markets 
rise or fall, or whether the charges are increased 
or diminished 4-^and which, while it affords 
that indenlnity to the assured to which he is 
fully entitled, does not subject the insurer to 
those claims with whidb, agreeably to his con- 
tract, he has no concern. 

The fidlowing examples will show that this 
end may be obtained by an adjustment on the 
Gross Proceeds of sale. But first let it be 
admitted, — as it is imagined it must be by 
every intelligent man conversant with the true 
prindplea of insurance, — that the underwriter 
only insures the physical safety of the com- 
modity, . and of course agrees tp pay only the 
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amount of the phytkftl damnge it aetnimy 



• Vide infia, art. gustttlllfi 
6* 

» Vide Appai- FIRST EXAMPLE 

diziu 



(On the data, p. 101.) 

Market. 



r 



u^ 



Sftvlng. Losiof . Gftiaing. 

PrO'formd gross produce of sound 8alesj£600. 350. 850. 
Gross product being fifafiur^eJ.. ...... 300. 1T5. 435. 

Depreciation 50 per cent. i^SOO. 175. 425. 



SECOND EXAMPLE. 

Let all the data be ahered ; 

ex. gr. — INCREASED, 

Interest ,« £750 

Deterioration three-fourths 

Chabgss.* • » j£209k 

loss, on a losing market Ijenv^cmuc^ 



:}' 



PaoriT, on a gaining market J *»>« interest. 

Then the adjustment will be as follows : — 



Market. 
— ^^p._ 

StTiDf. Losing. Oaliiini. 



I ^ ^ 



Pn>;/brmi gross 

produce of 

sound sales. . £9S0 : : 0. 4^87 : 10 : 0. ^1512 : 10 : 0; 
Gross produce 

being dama^ 

ged 237:10:0. 96:17:6. 878: 2:6. 

Depreciation 
75 per cent.^12 : 10 : 0. ^290 : 12 : 6. ^1134 : 7 : 6. 
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THIRD EXASIPLE, 

Let all the data be altered again ; 

ex. ^r,— DECREASED. 

Intsrest • • • • j£250 

DiTxaioftATiON*..,.. one^btmh 

Charoks f, • • «S50 

Loss, on a losing market • 7 i?25 percent, on 

Profit, on a gaining market j *o interert. 

Then the adjustment will be as follows >— . 

Market. 
I ^ , 

SATisf . Lotinf . , Otiaing. 

PrO'form^ gro8$ 

produce of 

mou^Mlef.. a£900:0:0.j£237:10:0.«£8^3lO:0« 
Gross produce 

being dama* 

ged : 225:0:a 178: 2:6. 271:17tG. 

£)ep/edation 
S5percent.. ^575:0:0. jg59 : 7:6. £90:12:6. 

Let the data be the same as in the third ex^ 
ample in the preceding article ^ y vide i 

arts. 
FOURTH EXAMPLE. 

Case 1. 

Pro'formi gross produce of the sound sales if 500 

Gross produce, being damaged 250 

Depreciation 50 per cent. 1^250 
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Case 2. 

Pro-farmd gross produce of sound sales £^T& 

Gross prodace, being damaged 125 

Depreciation 66f per cenU £250 

Thus, this rule is shown to be simple in its 
operations and uniform in its result. 

But it has been asserted that *^ in cases where 
the charges should exceed the gross produce, the 
assiu^ would always receive short of a total 
loss, notwithstanding he had paid a premium to 
*wesk.u. be fiilly indemnified*." In reply to thi?^ let 
us put the following case :— A merchant effects 
insurance on two kinds of goods, on the one the 
charges are, as usual, considerably less than the 
Tidue of the goods, on the other they are con^ 
siderably greater ; both parcels arrive in bulk, 
but wholly damaged and spoflt for all purposes 
whatsoever ; — then, " why," it may be asked^^ — 
^< is not the assiured entitled to daim a total 
loss in the one case as well as in the other ?" 
The assertion seems grounded on the assump- 
tion, either that the goods are not whoUy da- 
maged, or that goods which were before so da- 
maged as to be totally worthless, are rendered 
intrinsically of value by certiun charges having 
been paid on them. Or it may be meant, that 
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the merchant would always receive short of a 
total loss, {quoad him,) i. e. less than his full 
indemnity after he had paid the freight and 
duties; — ^which is admitted. But it is asked, 
in return, of the advocates for an adjustment on 
the basis of the neat proceeds,— ^^^^ }f, in the case 
of goods being wholly damaged^ the underwriter 
be called upon to pay no more than a total loss, 
or a hundred per cent on his subscription ; why, 
if the goods be partially damaged, e.r. gr., one-- 
half should he be expected to pay a greater 
proportion ^9Xk fifty per cent. {L e. one-half) of 
his subscription ? All these anomalies arise from 
not bearing in mind, that the insure: only 
guaranties the safe landing of the goods, and 
that there his risk ends. (1) 

(1) It is very material to recollect this in the adjust- 
meot of claims for particular arerage. The insurer^s risk 
ends on ike landing hf the goods. If the goods be sea- 
damaged it is on tlie landing therefore, and then only^, 
that the true depreciation in value, as affects the insurer, 
cuk be ascertained. And if there be no market for siicii 
goods at the time; or the consignee does not choose to 
sell them ; or, as at some foreign ports it frequently hap- 
pens, if he suffer them to remain in the custom-house till 
it suiu his convenience to pay the duties and take Ibem 
out*, — in all of these or similar cases the insurer is to 
be borne harmless. He in the words of the policy, — 
only insures tlie goods •« from the loading thereof aboard 
the ship until the same shall be discharged and safely 
landed/* 
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It will appear evident to any one in tiie habit 
«f calcnlaticnis of this kind, that if the freight 
and duties weire ad valorem, there would no 
long^ he any c^fferenoe of opinion between the 
assured and the insuier^-^for the result of the 
adjustment on the neat proceeds being then the 
sane as on the gross proceeds^ it would be im- 
material whidi principle was adopted :•— finr if 
to equal px>portion be taken from unequal sums, 
the remainders will bear the «vme propcnrtion to 
each other as the gross sums did b^ore the de^ 
dactioDS were made. (1) It is indeed, solely in 
consequence of the freight and duties being the 
sacme^ or nearly the same, on the damaged as on 
the sound goods, or by their not being propor- 
tioAed on each, that on the^neat proceeds the 
' iamirer is made to pay the whole or a part of 
them ; and that on the gross proceeds the as* 
sured does not receive his Ml indemnity. 



(1) This senres to show the uselessnesi of deditctiiig 
the discount (as is customary) from the sound and da* 
maged sales, when it is the same per centage on both ; but 
which is only necessary when the discount differs on sales 
by auction from those by private^ contract. From this, 
and other instances, which might be given of circuitous 
modes of calculation, we may infer that much time and 
trouble would be saved to all parties if a little more at- 
tention were paid to tlie study of first principles, and to 
their bearings on tlie subject before us. 
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On an attentive penunil of the for^cnng 
Images, it will be tmnd, tint the mode dT adU 
justment considered in tint article is peouUariy 
mdapted to daims lor partial loes on goods sea^ 
^Umaged;-^iu)t tndy fnnn the dmpfidty of its 
opera&ms^ bat from its being divested of all t^ie 
Ejections made to those treated of in the £»- 
met articles ;«**-there can indeed be only 'one 
olgection to it, which is, that it does not put 
-^ the merchant in the same condition wlndi he 
-would have been in if the goods had airivef^ 
£tee from damage,''— *bnt that, it only indem- 
^nifies him against any injury which the goods 
may sustain by their being depredated in value 
in consequence of sea-damage ;—4which is say- 
ing, in other ^ords, — tiiat ^* the contract gf 
insurance does not afibrd» what it was. never . 
^intended it should dfford,-^A mebcantile 

:INDEMNITY.** 



Article 5. Of the assotied's indemnity 
when the Adjustnient is made on the {Sross 
Proceeds. 

As it has been seen that the merchant cannot 
obtain his full indemnity by that mode of ad*- 
justment which is stated to be the only correct 

7 
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one, it may be expected that scmietliiiig ahoulcl 
be said on the remedy which he ought to have 
from some other source. 

• . On this sftlgect, it is to be regretted that, as 
for as r^ards the present praotice, nothing satis*- 
&ctory ean be said. But as both parties are 
now well acquainted with the principle of ad- 
justment, there vdll be no disi^pointment on 
that head. 

The loss that the merchant sustains on a swo-^ 
ing marketf (and with no other will it be con- 
tended that the underwriter has any concern,) 
is the freight and duties on that part of the 
value of the goods which is supposed not to 
arrivein consequence of its being deterimsted 
in value. The landing charges being compi^ra- 
tivdy very small, are not noticed. 

With regard to the freight, — that may be 
claimed on delivery of the goods ; and however 
much they may be depreciated in value by sea- 
damage, the full simi must be paid for freight 
aoc(N*ding to agreement. 

The ordinance of Amsterdam, which« it has 
been noticed^ particularly recognises the principle 
of the gross proceeds in the adjustment of losses 
of this kind, provides a mode, by which the 
merchant may indemnify himself against any 
loss &om this source ; — ^it allows the shippers or 



Digitized by VjOOQiC 



oft PARTIAL LOSS. 129 

consignees to insure the -freight which must* 

be paid in the case of a safe voyage; (/. e. 

of arrival) with the condition, that the under- 

vmters shall ^^ pay only the estimate of the 

average fallen on the goods, and no more, and 

in case of a total loss returns may be demanded 

from him who has insured on the freight." 

These latter words appear to mean, as they are 

explained in the rules established afterwards by 

the Department of Insurance in the same city, 

— that " in case of total loss, the freight and 

usual charges having not been paid, the under^ 

writer's risk shall be forfeited, (i. e. given up,) 

save a half per cent, which is allowed to him '." ^^*ia»fthtDep. 

* of Ins, R, S5. 

The loss of duties ought certainly to be made 
good to the merchant by the revenue ; and this 
principle is acknowledged to be correct, because 
on his application and after some delay, a return 
is made to him; but this return, though it 
should be in proportion to the degree of deteri- 
oration, generally falls short of his loss* 

Though the return of duty, however, makes 
part of the merchant's indemnity, it bemg part 
of his loss, in consequence of his having paid 
the full duty on the damaged goods ; it has been 
contended, because the gross produce includes 
the duty, that the underwriter is entitled to this 
siun, or that it should be considered in the ad- 
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justment of the claim ;-— otherwise, it is said, 
the merchant would be a gaina: by the goods 
being damaged. But it has been seen, tint it 
is by the adjustment on a comparison d tiie 
gross proceeds of sale, and by that alone, that 
the underwriter has no concern with the duties. 
The return of the duty ought therefore to be 
made good to the merchant; he having paid the 
duty and borne the loss. On the assumption 
that the merchant were fully indemnified against 
all loss, by the underwriter, from the arrival of 
the goods in a damaged state, it is admitted, 
tiiat he would be a gainer of the sum in ques- 
tion. 

If an adjustment had been made on the basis 
of the neat proceeds, — ^when the merchant re- 
ceived a return of part of the duty, he ought to 
pay it over to the underwriter ; and he mi^t 
safely pay the whole sum, for it would rarely, if 
ever happen, on such an adjustment, ihat a 
greater proportion had not been already received 
of the latter. 
• Lordc. J. It has been su^rirested by hiirii authority % 

Ellenborough. , ^ , ^^ t • :i •/ ^ 

t^at if the merchant mean to be mdemnined 
against the loss of the freight and duties, and 
the loss on the goods arriving damaged at a 
profitable market, he may insure against such 
loss, by valuing his goods in the policy at the 
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expected market price, — " or by stipulating, 
that in case of loss^ it shall be estimated accord- 
ing to the value of like goods at the port of 
delivery ^ But this mode it is submitted can-buEMfsR^p. 
not be rec(Hnmended, — ^because if there were no^^' 
other objections, it would be paying a premium 
on the whole amount of the freight, duties, and 
expected fNrofit, (whidli sometimes amount to 
very considerably more than the goods them- 
selves,) to insure against the contingent event of 
the loss of a part. WiUi respect to iixe freight, 
a question occurs, — whether the merchant hav- 
ing no direct interest in it, he not having paid 
it in advance, can legally insure it ^ ? (1) m^*^ ^ 

(1) The rules of the Amaterdam Iniurance department, 
before quoted, provide against any loss to the merchant 
from a settlement of the claim on a comparison of the 
Gross Produce, as follows: — 

** The loss or average befyien merchandise by any un- 
foreseen accideDt during the voyage, or after arrival at the 
place of its destination, most be borne by the gross capitals 
in proportion to the value at which such goods might other- 
wbe have been estimated. Though, on the other hand, 
the shippers, owners ox consignees are allowed to in- 
sure for the amount of damage they ure liable to sustain 
from the merchandise thus averaged, and also for all cut' 
tomary charges as when such merchandise were arrived 
safely in good condition, by which the underwriters on 
this insurance are held responsible for the rate per centage 
on iheir respective sums that the consequences of any loss 
or average shall amount to. And where in case of total 
K 2 
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Article 6. Of the extra charges, arising 
from the Sale of the Damaged Goods. 

Though there has been much difference of 
opinion on the underwriter being liable to a loss 

' loss the freight and other usual charges may not hare 
been paid, the underwriter's risk shall be forfeited, save a 
half per cent, which is allowed to him*." That w, he 
ahall return the premium, less a half p^ cent. 

In Spain, it is customary, and according to law, to de- 
duct fhnn the freight the amount of average on gooda 
shipped in Spanish America. In consequence of this, in- 
surances on goods from those ports, are in fact, free of 
particular average. I am not aware how it would be regu- 
lated, in case the loss on the goods exceeded the value of 
the freight 

The Essay before mentioned, (which appeared at Liver- 
pool a few years ago,) sulggests a remedy to the merchant 
lor the loss of freight in a settlement on the gross pro- 



* At a matter of coriouty, I gire a list of Ihe docuineiits raquired in 
Amsterdam for regulating any loss or arerage, vis : 
" 1. The protest of the ship-master and the crew. 

t. Attested copies of officers' fees and other charges at the Admiralty 
office. 

3. Attested copies of the deed for impowering the inspectors, (sur- 
veyors) — and of their fees. 

4. Account of sales of the merchandise averaged. 

5. Account of extra charges, not included in the account, No. 2. 

6. Bilb of lading ; to prove the cargo to be the same as insured. 

7. Origioal invoice ; proving the insurance not to have exceeded the 
value of the goods insured ; for where imaginary profit is insured the 
same roust be intimated to the underwriters, and stated as such in 
the policy, otherwise it becomes invalid.'' 

6 
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of the ireiglit and duties^ (t. e. the ordinary 
qharges on the goods) and the consequences 
incorred by involving them in the adjustment, 
there appears to have been no dispute as to his 
liability to the estra charges. 

These charges are incurred by the goods being 
damaged, and by their consequent sale by auc- 
tion; this mode of disposing of the damaged 
goods being adopted as the best, and perhaps 
the only means of ascertaining their real value. 
It may, it is true, be customary to sell the same 
spedes of goods {es. gr. colonial produce,) when 
arriving sound, by public sale ; but as there is 
no obligation on the merchant to dispose of 
them in this way, it is proper that the charges 
on the damaged goods should form a part of the 
loss. 

Two modes have been adopted in apportion* 
ing these charges ; the result of which in some 
cases makes a material difference to the parties. 

It appears, from the manuscript copies of ad- 
justments, before alluded to, that the mode in 
general use was» to deduct the extra charges • 

ceecU,— by proposing that the owner of the ship should 
allow that proportion to the merchant^ and demand the 
same of the underwriter on the freight. This appears to 
be the most equitable mode of indemnifying^ the assured 
against a loss of this kind. 
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from the amount of the damaged ^ales before the 
quantum of loss was ascertained. The question 
<hen occurs, — whether the insurer (assuming 
the property to be fully insured,) shall pay more 
or less, according to the good$ coming to a losing 
or a gailiing market ; or whether he shall in all 
cases pay the amount of the chai^, — ^ndther 
niore nor less ? 

Oil analysing the principle of the charges 
being deducted from the damped sales we shall 
fltid the effefct to be as follows : — 

JRrj^,— *oii a profitable market the insurer 
pays only siieh a proportion of the charges as the 
atnount of the soutid value is ptopcnrtional to the 
amount df the interest ; — ex. gr. Let the value, 
if the goods had arrived sound, be £1000) and 
the interest at risk be £500 — ^no matter in 
what degree the goods are deteriomted ; — the 
insurer will then pay only hai/ the extra 
charges. 

But secondly, — on a losing wiarirt— let the 
amount of the interest be £500, and the sound 
value only £250, and the insurer will then pay 
twice the amount of these charges. 

Thirdly y — there is but one case^ on this mode 

of calculating, where the insmrer pays the precise 

amount of the extra charges — i. e. when the 

amoimt of the interest is the same sum as the 

*4 
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po68 proceeds of the sound goods ; — ^which is of 
eourse less than a saviag market 

No other priueiide will therefore bear gena»l 
application, than that ^ adding the extra charges 
to the amount of the partial loss itself, and ap- 
portioning tl^ whole on the interest, — ^which is 
the present mode of adjustment. 

Article 7. Of the Mode of adjusting a partial 
Loss^ {properly so called) on Goods. 

The mode cf a^iustment hitherto treated of 
lis, a pecuniary loss to the assured, in consequence 
of the merchandise insured being deteriorated 
in value by sea-damage. A partial loss, pro- 
perly so called, is a total loss d a part of the 
intearest :•— ex. gr. in an insurance on twenty 
hogsheads of sugar if erne be washed out, that 
is called a partial loss. 

On the mode of adjustment of this kind of 
loss there is no difference of opinion; — the 
amount lost must be paid for at the prime cost, 
or the value in. the policy. Because the goods 
never having arrived, no reference can be had to 
the market price at the port of discharge ; that 
being resorted to merely to ascertain the quantum 
of damage. Whenever there is a total loss of 
any part of the interest it must be settled in the 
same manner as a total loss of the whole. 



Digitized by VjOOQiC 



136 OF PARTICULAR AVERAGE, 

When a partial lose and a particular average 
both occur on the same interest^-^the most cor- 
rect practice is to adjust them separately ; but 
it may be proper to. observe that this is not abso- 
lutely necessary. For, from the amount of the 
interest being the basis of the insurer's liability, 
and the market only applying to the part dete- 
riorated, the result is precisely the same, whe- 
ther they are involved t(^ether or separated. 

This case could not escape the quick-sighted* 
ness of Magensy who gives an illustration of 
<>iHggeiui,35d.it in his very useful work on insurance^. 

An example may not be improper here to 
show the truth of the above observation. 

Let all the data be the same as assumed in 
page 99^ and let the interest be 20 hogsheads 
of clayed sugar ;— 10 of which are deteriorated 
in value, and the other 10 washed out. — 

Case 1. The Particular Average and the Par- 
tial Loss adjusted together. 
Amount of interest £SO0. 

20 hogsheads, if arrived sounds would have 

produced , . 600 

10 bogsheads, arrived damagedf did produce. • . . . . 150 

Loss and depreciationin value, 75 per cent ^450 

A^^dOO, (amount of interest,) at 75 per cent. .. sES75 
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Case 2. The Particular Average and the Par- 
tial Loss adjusted separately. 

First. The Particular Average 

on 10 hogsheads damaged : — 
If they had arrived iound^ they would have 

produced jgSOO 

But being damaged^ they did produce 150 

Depreciatioa in value 50 per cent. 150. 

j£2509 (amount of the bterest damaged,) at 50 per 
cent. £\^. 

Secondly. The Partial Loss 
of 10 hogsheads washed : — 
The value of 10 hogsheads (bdf the Interest). ... ^50 

As in Case \. sSSlS. 



It may be useful to notice here, that though 
by a particular average and a partial loss being 
adjusted together, the result is the same as on 
a separate adjustment of each : — Yet it is far 
from being so in the case of a particular average, 
where various articles are blended togeiiiei in 
one statement. 
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EXAMPLE. 

First :^ 
An Adjustment of a Partdeular Average of 
several Articles together :— 

10 hogsheads of Sugar, Valued in the policy, at s£250. 

lObaks of cotton, ditto afiSOO. 

10 casks of cqg^y ditto. ^50. 

Interest insured sSlOO. 
Depreciation in value : — ss=s5 

If the said goods had arrived sound, they would have 
produced as follows :— 

TheSogar ^500 

TheCotton««..4«..44..« *...-. 100 

TheCoffee 250 

^^850 

Being damaged they did produce:— 

TheSugar 200 

The Cotton 25 

TheCoffee 50 

275 

Depreciated m value 67,647 per cent. ^575. 
Claim, vis. s=z 

sB7Q0 (amount of interest,) damaged 67,647 per cenu is 

^478 ; 10 ; 7. 

Secondly ;— 
An Adjustment of a Particular Average of 
' several Articles separated. 

1. On 10 hogsheads qf Sugar, viz. 

Value as above £^50. 

Di&rence between the sound and dami^ed 
sales of Sugar as above ^^00. 

Depreciated in value 60 per cent. 
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Chiny vis. 

£iSO (amount of interest) damage4 60 per cent. ^150 

2. On 10 bates of Cotton, viz. 

Vdoeasabote a^SOO. 

Difference between the sound and damaged 
sales as above ^S. 

Depreciated in value 75 per cent. 
Claiiri, viz. 

a£500 (amont of interMI) damaged IS per oest* MSB 
S. On 10 cash qf C^, via. 

Value as above j£l50. 

D^rence between tbe sound and damq^ 

sales as above ^£200 

Depreciated in value 80 per cent. 
Claim y viz. 
af 150 (amount of interest) damaged 80 per cent. ^120 

Therefore, the total daiin by involving the 
whole in one adjustment is £,4i7S : 10 : 7., but, by 
making separate adjustments, it is ^495 : : 0., 
which is the sum that ought to be paid by the 
insurers. (1) 

Article 8. On the Selling whole packages 
of Goodsy when only paet is damaged. 

It may perhaps be expected, that something 
should be said on the subject of selling whole 

(1) N.B. This is on the assumption that average »» ^ . ,, . . 
be paid separately on each species of goods *. p xv. in. 5. 
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packages of inanu£Eictured goods, when only a 
few pieces or articles in each are damaged. This 
is customary in the United States, at L^hom 
and other ports in the Mediterranean, &c. (1) 

If the damaged goods were lotted separately 
from the sound, and the sale were as fairly con- 
ducted as if the imderwriters had nothing to do 
with it, and a bondjide sound price of the da- 
maged goods could by these means be obtained, 
— this mode of selling the damaged and sound 
goods together would make no difference, (2) 



(1) There is a strange custom at Quebec and some 
. other transatlantic ports, — that if, on the survey of a 

package it is supposed to be damaged^ve per cent, or up- 
wards, the whole is sold ** on account of the underwriters,'' 
as it is called— if under five per cent, the consignee takes 
the goods to account. 

(2) The following example will show, that on the abore 
principle, the sound and damaged goods being sold to- 
gether can make no difference to the underwriter. 

Example* 
Interest. One trunk containing 50 pieces of 

printed calico, valued at £300. 

Damaged, £5 pieces which sold for £50. 

Sound. 25 pieces which sold for £100. 

First Statement : — 
If sound the 25 p*. would have produced .... 100 
But being damaged they produced only . • • • 50 

The damage is 50 per cent on 95 pieces . . ^50 
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and nothing need be said on the subject But 
the fact is, that in advertising such sales, a few 
unmeaning words are made use of, — such as 
*^ to be sold on account of the underwriters ; ** 
or "/br the benefit of the tmderwriters," — and 
in consequence the goods are often sold at a 
lower price than their real value. 

The reason given by the merchant for selling 
ihe whole pack^e is, — that by some of the 
pieces being damaged the assortment is broken 
and rendered unsaleable, and thus the value 
of the whole is lessened to him. • In reply 
to this, let it be asked — ^what is there in the 
policy that subjects the underwriter to a loss 
proceeding from such a cause ? — If he is to pay 
for the breaking of an assortment he ought to 
have been consulted in the making of it. And 
if he were to be liable to a loss on the sale of 
the sound goods, because the merchant sustains 

Second Statement .*— 
If souDd the 50 p* would have produced .... 200 
But 25 p* beiDg damaged, they produced only 150 

The damage is 25 per cent, on the 50 piec^ ^50 

On the ^rst statement 25 p*. valued at s£l50, damaged 

50 per cent, is ^5. 

On the second statement 50 p*. valued at jgSOO, damaged 

25 per cent, is i£75. 
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a loss oa th^n from the effects of a peril of the 
sea; he might, perhaps with equal propriety, 
be called upon for a loss from a &11 in the mar- 
kets, because the ship was detained on the voy- 
age^ (from having sjmmg a leak^ and put into a 
port to refit,)— for this loss is also an effect of a 
peril of the sea. 

But the most satis&etory reason why the un- 
derwriter is not liable is, (as it has been noticed 
in the preceding articles,) — because he is account- 
able only for the actual damage done to the 
thing insured. — He engages to guarantee the 
assured against the direct operation of sea- 
damage, but not against the consequential re- 

MValin Ccm,SUlts\ 
p. 104. 
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CHAPTER m. 

OF PARTICULAR AVERAGE, 

OR 

PARTIAL LOSS 

ON SHIPS. 



What in itself constitutes a partial loss, it has 
been observed % is not a matter of any doubt, • MUiar, 529. 
but in what cases the insurer shall be liable to 
it, is not precisely determined. The line be- 
tween a loss occasioned by the wear and tear of 
the voyage, which Mk on the owner, and the 
damage done to the ship by extraordinary acd* 
dent, for which the insurer is liable, is not dis- 
tinctly drawn either by the law ^ or the prac-** MtnhtU,49«. 
tice of insurance. We are obliged therefore from 
experience to form our judgment on this subject. 

The Frendi writers'' admit claims for partial "^ Vtib, Co» 

*' tur Ord, Louis 

loss whidi we should in part reject, and consider xiv. art.«9. 

1 T 4» 1 rwn Pothier, TV. 

as the wear and tear of the voyage. They say, a. Omt, d* ass. 
that if by some extraordinary accidents, — ^as the EmeriR 



violence of the winds or waves, — it become ne-*^**"* '" 
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cessary to slip a cable, or a cable be brolce, and 
an anchor lost, or a sail or yard be carried away, 
it forms a claim for a partial loss. 

The ancient as well as modem authorities 
agree, when treating of general average, and 
this will equally well apply to a partial loss, — 
that if a mast be sprung, or a sail be split, or 
a cable be chafed by the rocks, or the stock or 
fluke of an anchor be broken ofF^ — such is con- 
sidered as the wear and tear of the voyage, (or 
as the things used in the prosecution of it,) and 
however great in some cases the hardship may 
< Ltg. m$i. appear, the owner alone must bear the loss.** 
Leg^oier. This is iUustratcd by the following simile: 

Ltg. ivkb. -^a ship is like a tool in the hands of a work* 
Vaiin/potb. man in his trade ; — ^if in doing his work he 
weUw^'^SlL break his hammer, his anvil, or any other in- 
Abbott, p. iu. strument, he can claim no satis&ction from his 
^'^^'^' employer. And the reason is obvious,— all ap- 
purtenances belonging to a ship ought to be 
made of the best materials, and strong enough 
to hold good and resist any force of ordinary 
gales of winds and heavy seas in the course of 
the voyage. Magens says, "were insurers 
obliged to pay for every rope that breaks, or 
every sail that splits, or mast or yard that is 
sprung, they and not the owner would keep the 
sliip iu repair, and there would at length be no 
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Other way of insuring ships but free of particu- 
lar averiage*.'' Every cutting, it has beeneiMagem^st. 
«hown^, does not make a claim for general 'Vidc8upni,c.i. 
avarage; nor does every loss of masts and sails 
at sea constitute a claim for a partial loss. 

I proceed now to state those cases which are 
generally considered as coming under the head 

of PARTIAL I-OSS. 

[l] The damage done to a siiip when 
FORCED ON SHORE by the wind and sea ; or 
by any fortuitous accident. 

This requires no comment. But it may be 
remarked that if it be determined that the da- 
mage done to a ship by purposely running her 
on shore, as noticed under a former head^^, is > vide supra, 

^ . . . c. 1. $1. arts. 

not a case of general average, then that must [a.] 
also come under this head* 



[u.] The damage occasioned on being 
RUN FOUL OF by Other vessels^ or by unavoid- 
ably RUNNING FOUL OF another ship. 

There are long articles in the foreign authors^ •* ^^- ^«*- ^• 
on this subject which it would be useless to Leg- our. 
quote at length ; they being however some au- 1^. wub. 
thority for us, we ought not to pass them over Vaim/caiii. far 
in silence. — Roccus says, **If damage be done «m«." art u. 
to a ship or goods by the act or fault of a third J^n"pS!T. w. 

L 
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c 18. &c person, the assured may proceed at law against 

Mm. Not him for the damage, whidi was occasioned by 

^yaa^hodteshis fault. But if he will not proceed against 

jm^ir. him, — ^who is bound to do «o ? Certainly, the 

PodSer^V. insurer: he being liable to such damage* 

!!rt^no!*5o.*' Should the assiured however proceed • against 

such third person he would not prejudice his 

interest with the insurer, so far as to disable 

him from having recourse to the latter, in case 

the person who conmiitted the injury should be 

found insolvent; because the assured having 

paid the price of the risk to the insurer, he is 

answerable not only in subsidium, but prin- 

*Roccu8ib cipaliter'r 

j«ae.ut supra. p^thier. Under the head '' Abordager says, 
*^ the insurer is bound to indemnify the assured 
where the loss happens by a fortuitous event, — 
as a tempest, or even where it has happened 
through the fault of the master of the other 
vessel ; — in which case the assured gives up his 
fcpothier. TV. right of actiou to the insurer''/' 
d'Asiur.^i^p. But if the master of the ship insured, from 
n^l^nce run foul of another ship, and there- 
by damage his own, such damage ought not to 
oonstitute a daim for a partial loss, — "^ the in- 
gurer being ocmsidered," as is observed by Valin, 
^ <mly accountable for the unforeseai aoctdente 
«vaiin,CiM. of the vovAeeV;'' and an accident is not that 

If. 14.74. 79. •'^^ 
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which h^ypens through the act or fault of the 
proprietor, or his agent or servants. Mr. 6er« 
jeant Marshall, in his very useful work, says, 
** the mistakes, ignorance, and inattenticm of 
the master or mariners are not perils of the 
sea. But if the damage happen ham bad in* 
tention and the wilful misconduct of the master, 
&c. — this it is thought would amount to bar- 
ratry"." According to the French writers^^5Si!!I^*^* 
barratry includes the negUgenoe of the master f^^ ^^ 
9Xkd crew. But vdth us there must be a firaudu- ^ ^^- ^-^» 
lait intention, whereby the owner is injured, ??*^- ^••- c«i. 
to constitute barratry. Therefore it appears, «<>. 65. 

* Emer. torn. i. 

if a loss happens fixmi the nefi^gence or unskil-sri. 

^ , ^ , 11 1 Lc Guidon, 

fulness oi the master or the crew, there can be c 15. art 4. 
no daim for partial loss. 

From all that has been written and said on 
the 8idb|ect of collision^ it may be infenred, that 
whare there is no proof of ncgligraoe in the 
master or crew of the damaged ship (and ne* 
^igenoe, Hkr fraud* leannot be assumedt) the 
insurer is Hahk lor tlie danuiget and he cannot 
oblige the own^ to sue the other party. But 
if he indemnify the owner he becomeB vested in 
hisrights, and he may sue the pwrt^ who wan 
wilfully ihe cause of the damage •. rL^^"*' 



lS 
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[ill.] The DAMAGE dofie to a ship's upper- 
works ; ta the boats, S^c. by the farce of the 
wind and sea. 

Some well-infonned persons in Lloyd's hold, 
that this is in general the wear and tear of the 
voyage ; hut the custom is to consider it as a 
partial loss on the ship for which the under- 
writers are liable. 

[iv.] Boats washed overboard. 
It seldom happens that boats, if properly 
lashed to the quarters, or to the ringbolts on 
the deck, are forced away by the violence of the 
sea. This may however occur in storms or hur- 
ricanes. If a boat, when hung to davits over 
the ship's stem, be carried away by the sea, it 
is not customary to make the loss a daim on 
the insurers ; (1.) that being considered an inse- 
p Vide sapra, cuTc placc for the boat^ Some writers have gone 
so fax as to hold, on the authority of the laws of 
^Dig.fi.t. Rhodes, that the boat is not part of the ship 
Rocciu, B.*fo. nor of its apparel^. It is not necessary for us to 
n^w^' ^ ei^ter into this discussion, because it is now well 
understood that the boat is as much a part of 
the ship (when put in a secure place), as far as 
regards the insurers, as llie masts and the sails 

(i.) For some just observations on the boat being out- 
side of the ship, see Q. van WeyUen, Tr.dfs Av. p. 11. 
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— ^if indeed nothing but what was attached to 
the ship were allowed to belong to it, then the 
cables and anchors might as well as the boats be 
excluded. 

[v.] Losses happening from lightning ; or 
from the ship being accidentally set on fire. 

The insurers are bound to pay a loss of this 
nature in consequence of a fortuitous event ; 
but the French writers say, that if it happetf 
from the negligence or fault of the master and 
crew they are not bound, — ^unless there be a 
clause in the policy to that effect '. ' Pothier, c. 

' art 9. D. 53. 

[VI.] Losses incurred while a Ship is scuD-j4i.n-i^ 
ding before the xvind^ or while she is lying- 
TO the sea. 

Such losses are said to come under the head 
of partial loss, because at such times the master 
and seamen have no command over the ship. 
And for the same reason, if in a heavy-cross- 
rolling sea, the vessel pitch, or roll away her 
masts ; such loss may, it is said, be attributed 
to unforeseen, and unavoidable accident ; — ^if it 
do not arise from insufficiency, or from proper 
care not having been taken to guard against the 
effects of the sea. 
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•Q.vinWcyt [VII.] PLUNDER* OV DAMAGE done tO d 

Ship and her Stores in consequence of cap- 
ture. 

An instance seldom if ever occurs, where a 
ship is for any length of time in possession of 
the enemy, that the sails and rigging escape da- 
Buige» from the neglect of the captor's crew. 
The re-captors also often occasion as mudi da- 
mage as the crew of the enemy. There can he 
no doubt I imagiiie that these, as well as plunder, 
and the extra oonsiunptioQ and waste of the ship's 
stores and provisi0lkB^ are partial losses for which 
the insurers are liable . (1) 

[viii.] damage done to a Ship by d£fei<d- 

ING HER AGAINST AN ENEMY. 

This subject has been already noticed under 
« Vide rap. c. 1. auothcr head S wh^e it was observed that if the 
ship be an " armed ship,'* so called, i. e. carrying 
a letter of marque — she is b^und by a kind of 
implied warranty, to defend herself. One of 
the great objects indeed in arming, is to make 

■ Ut rap. p. 1. (1 ) In ^^ former part of this essay It has been shown «, 

€. 1. $2.art.f&that the proTisions art not connected with the freight, 

which sottie persons have assumed ; but being tlie ship's 

stores, are part of her outfit, and therefore insurable ait 

^ Marshall, 6'i3. Mich \ 
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quicker voyages — ^and thereby more profit to 
the owners ; freights are also more readily ob- 
tained-^nd the premimn given on goods is 
lower, in consequence of the idea of increased 
safety ; — therefore the damage done to the ship 
should be considered as the wear and tear of the 
voyage. If an ordinary merchantman however, 
be attacked by an enemy and defend herself, 
and thereby escape cSapture, the damage done 
appears to me to come under the head of a peril 
arising from the enemy, and in consequence that 
it is a partial loss for which the insurers are 
liable. But there are men of information in 
Lloyd's who are of a different opinion, and who 
on the prindple that whatever is ultimately for 
the general benefit ought to be made good by a 
general contribution, consider this to be a subject 
of general average. If the ship should not 
escape capture, but be afterwards re-captiu:ed, 
still I imagine the damage done should be reco- 
verable as a partial loss, — if it were only as an 
encouragement to owners of ships to order their 
masters to defend the vessels entrusted to their 
care. 

[ix.] Sails split and Masts sprung by caiu 
EYING a press OF SAIL to cscopc Capture f or 
when on a lee-shore. 
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According to the erroneous ideas of many 

persons, and particularly foreigners, it is thought 

that the damage arising from carrying a press of 

sail to avoid a lee-shore should be made good by 

*videsup.c.i.a general contribution ^ If however the case 

S i.art. i, [v.] ^^^^ ^^ ^^^^ extraordinary nature to justify any 

claim, it would be for a partial loss ; — ^because 
an act of necessity, as before argued on the suIk 

• Vide sop. cLject of running a ship ashore*, cannot be con-. 

S 1. art «, [a.] gjjgj.^^ ^ voluntary sacrifice for the general 
safety. Agreeably to this it has been held, that 
the damage a ship receives in her rigging from 
carrying an extra press of sail to escape capture 

r9NewiUp,57d. by a privatccr, is a partial loss on the ship ^ 



Having thus stated what is particular average 
— it may perhaps be useful to state what is not. 
It is not customary to consider the repairs of the 
ship, in consequence of springing a leak at sea, 
as a claim for which the underwriters are liable ; 
— for in all cases of particular average the onus 
is thrown on the assiured — (the owner of the 
ship).— It is not for the insurer to account for 
the cause of the accident. The assured must 
show that the damage for which he has a claim 
is the direct effect of a fortuitous accident. In 
the absence of such proof the springing a Icnk 
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is to be attributed either to the working and 
straining of the vessel — ^which is the wear and 
tear of the voyage ;-— or to some insuffidency or 
inherent defect ; — for neither of which are the 
underwriters liable. But where the evidence 
derived from the log-book, and confirmed by 
the mariners, is sufficiently clear to show that 
the leak was occasioned by a stroke of the sea, 
for instance, — yihea a ship has been suddenly 
thrown on her beam-ends, and immediately on 
her righting it is discovered that she has sprung 
a leak, — ^there is no doubt that this comes under 
the head of a partial loss for which the under- 
writers are liable. 



One of the difficulties in distinguishing be- 
tween the wear and tear of the voyage, and those 
losses which entitle the owner to make a daim 
on the underwriter, arises from the unsatis&c- 
tory nature of the evidence obtainable on these 
occasions ; which evidence generally consists of 
merely a protest and a survey: the former 
drawn up* by a person, from the nature of his 
profession unacquainted with navigation and 
practical seamanship, and therefore liable to 
make erroneous details; and the latter apply- 
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ing only to particular cases of actual perceivable 
damage done to the ship's hull or her masts. 
From this it may be gathered, that the correct* 
Bess of such claims must in a great measure 
depend on the skill and judgment of the person 
who undertakes the adjustment; and that no 
rules can be given which would hoH good in alt 
eases, or be generally usefuL The log-book is 
always of much more use in matters of this 
kind than any protest; — ^in confirmation of 
this, Magens remarks that (even in his time) 
protests were become almost a mere matter 

* 1 Magciw, 87^ of fonn \ 

As the underwriters are not liable for the 
wear and tear of the voyage, neither are they 
liable for damage or loss occasioned by rats or 
worms eating holes in the ship's side or bot- 

^^amp. ep. . j^ ^^^ adjustment of a daim for a partial loss, 
and also for a general average, (where any of the 
ship's materials are sacrificed,) it is customary 
to deduct one-third from the new materials and 
labour (1) — and imless a ship be perfectly new, 

(1) The custom of France, and particularly of Bor- 
deaux, in regard to West India Shipping, is as follows : — 
to allow 40 months s€l vice for wood-sheathing, and 60 
moutlis for coppcr-slieatliing. For the Jirst voyage to 
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f . e. cm her first voyage, or the materiala 8»cri-r 
ficed be perfectly new^ Um deduction is inva- 
riably mada The owner will aomctimes com* 
plain of the hardship of the case where a cable 
has been only once or twice wetted — and sails 
have been osXy once or twice bent previous, to 
the time of the accident ; — ^bat he should recol- 
lect that though one-third is deducted in cases 
where materials are worn only perhaps one- 
txcentieth, yet there is no more than one-third 

consider the cordage, sails, &c. as worn one-third — the 
second voyage two-thirds — and for the /Air(/ voyage, three- 
fourths. 

One of our Insurance Associations, which is conducted 
by very experienced and intelligent ship-owners, has the 
following rules in regard to copper-sheathing: — During 
the Jlrst year, no deduction is made, — during the second 
year one-fiflh is deducted, and so on deducting one-fiflh 
more for every succeeding year till the completion of the 
five years — afler which period the Association does not 
make good any part of the copper. Thus allowing, as at 
Bordeaux, 60 months* service. 

, The custom of Lisbon appears to be more reasonable 
than ours, — there one-third is not deducted from merely 
repairs, but only from amdioroHon. 

At St. Petersburgh, painting the new work comes under 
the denomination of ornament, and is not charged in the 
average ; but with us the painting is allowed, when the 
damage happens on the outward voyage, and the ship had 
been newly painted before she sailed. 
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deducted where they are worn nineteefhtwen- 
tieths. Thus the rule by acting myariably is 
found to be equitable in its operation. (1) 

(1) With respect to a partial loss on the ship when she 
puts into an intermediate port to repair her damages, and 
>> 1 Mag. 159. is afterwards lost^-^Magens says \ that where the insur- 
ance is charged in the claim, Uie (original) insurer is to 
pay the value of the ship, less the particular average, 
(which he paid before,) but where no insurance is 
charged, the insurer is to pay the full value of the ship, in 
addition to what he paid before for particular average* 
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The general principle of indemnity holds good 

in all cases of insurance, whatever may be the 

thing insiured. The data^ on which the interest 

in goods is founded, are the first cost, or value 

on board the ship at the place of loading, with 

the premium of insurance, the policy duty, and 

(when incurred) the commission for effecting the 

insurance ; to which may be added, if insert ed 

in the policy, the chaises of recovery in case of 

loss. This is the valuQ as between the assured 

and the insurer, " in the absence of any express 

contract on the subject *." No deviation can . « En^t's ftp. 

be made from this rule without the consent of ^^' 

the insurer. 

Article 1. On Policies on Goods. 

The sul]gect of valuations in policies on goods 
has occasioned much difference of opinion in 
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Lloyd's ; it is rendered complex in consequence 
of the generally received idea, — that a different 
rule ought to gov^n ih the case of a partial 
loss, from that which governs in a total loss. 
Strictly speaking> the vaiue 9( the thing insured, 
as relates to a policy of insisrance eoastrued as 
a contract of indemnity, is, as before mentioned, 
the cost on board and the premium, and com- 
mission on the same(l). But as this is not 
always the value to the merchant, it has been 
found consistent with the liberal practice which 
ought to prevail in all commercial dealings and 
contracts, to allow the assured to value his goods 
in the policy, and to include in such valuation 
a fair mercantile profit. This is consistent with 
«» 12 East's i?«p. equity, and also with law**; and in case of a 

639. 

total loss the principle is not disputed, but the 
valuation is held good. And the same in the 
case of (what is called) a salvage loss, which 
partakes so much in its natiu*e of a total loss. 

• Ord. Hamb. (1) Agreeably to this, the ordinance of Hambargh « en- 
tit, xii. art. 4. acU— " Where no valuation is made in a policy, the hi* 

voice, with the addition of all charges, and premium of 
insurance, and re-insurance,** (i.e. insurance qf the pre^ 
mium^) ^ flhsU be the fdmidation whereby to compute the 
loss.*' 

* Lang. Mur mxl. Longenbeck^ says, that the above had been the custom 
Hamb. «14. ^f Hamburgh and most other places, for many years before 

it appeared in the assurance code of that crty. 
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But, it is said, " in case of a partial loss the 
valuation must be opened out." By which is 
meant, it miist be analysed to show its compo- 
nent parts, and if any profit be found, the va- 
luation must be rejected, and the invoice cost, 
with the premium, &c. be taken as the interest at 
risk. This assertion does not appear to rest on 
a good foundation. Let us examine it : — The 
question is, whether in a partial loss, or a parti- 
cular averse on a valued policy, (including a 
profit,) the goods being ascertained to be dete- 
riorated, for instance, one-fourth — the insurer 
shall be called upon for a fourth part of the 
value agreed to by him in the policy; or whe- 
ther this valuation shall, in consequence of the 
partial loss, be set aside, and a fourth part of 
the amount of the cost, writh the premiimi, &c. ' 
be demanded in its stead? 

The bill vdiich, it has been mentioned *, was* viJ« Prefttr 

Ilia, ,- ,. .^ Apj>endiK Hi. 

intended to have been brought mto parliament m 
17479 provided finr valuations in case of partial 
loss, and enacted, that if the goods insured were 
damaged, the assured should recover according 
to the valuation in the policy. 

Magew says', ^to obtain vtrfaat is aimed at'iMagens^^s. 
by a valuation, it is not sufficient to make it in 
the lump, or at so much per bale or chesty be- 
cause this would only serve in case of a total 
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loss. But to make a valuation of service where 
goods are damaged^ or partly lost, the policy 
must express what particular goods they are, and 
their value at a certain price by the piece^ yard, 
pound, &c the insured paying the premium in 
fiill on that amount.'* 

Millar, to whom we are indebted for much 
sound sense and just reasoning on this and many 

1 Millar, sd5. Other subjccts, says', " in certain cases of par- 
tial loss upon a valued policy, it has been said 
that the valuation must be opened. This ap^ 
plies to goods valued generally at a certain sum} 
— ^but if valued at per bale^ hogshead, packagCy 
ton, &c : — ^the valuation may still hold as a proof 
of interest, and it need not be opened." 

* Park. 103. It is gaid by Mr. Park'*^— " where the loss ifr 
partial, the value in the j^licy can be no guide 
to ascertain the damage, which then necessarily 
becomes a subject of proof as much as in the 
case of an open policy." And hence it has been 
inferred, that in all cases of partial loss the va- 
luation must be opened. ^^ The value in th^ 
policy," it is true, ** can be no guide to ascer-^ 
tain the damage," — ^nor will the invoice be a 
better guide :— ** because no measure can be 
taken from the prime-cost to ascertain the quan^*' 

^jBw.Bsp. tity of such damage *. But this has nothing to 
do with the necessity of opening the valuation 
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in case of a partial loss : — ^for the above words 
are used by Lord Mansfield, merely for the pur- 
pose of elucidating his position ; — that a parti- 
cular average ought not to be adjusted as (what 
is called) a salvage loss *. Bw IriT^ 

Mr. Serjeant Marshall is not more precise on 
this point than Mr. Park ; and in neither of 
these excJellent works is any reason given to sup- 
port this doctrine. 

The only case which occurs in the law books \ > ManhaU, 63i. 
ought to have little or no weight. In that case, 
the insurance was, *^ on ship and goods ; valued 
at the sum insured."" Therefore, it would have 
been as necessary to have proved the value, 
none being specified in the policy, if the loss 
had been totals as it was on its being partial. 
Besides, the determination of the court on this 
point appeared to be governed by the evidence 
of the broker, who swore that " when the loss 
was partial the policy was considered as an open 
one." (1) 

(1) As to evidence in courts of law of what is or is not 
the custom of Lloyd's^ it should be taken with great cir- 
cumspection ; more particularly, when it is known that 
persons of the best information, and who stand the highest 
in regard to experience and character, differ from each 
other on many leading points, which out of the room are 
thought to be settled. The writer takes the liberty to 
suggest, that it would be well if the jury in such cases 

M 
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On deliverijig a late judgment of the Court 
of King's Bench on this Bubject, the Lord Chief 
639 ^**^ ' ^' Justice said ", " this case (alluding to the mode 
of sLdjusting particular averages) is generally fa- 
vourable to the underwriter, as the inv(»ce price 
is less in most cases than the price at the port of 
delivery ; but the assured may obviate this in- 
convenience by making his policy a valued one ; 
or by stipulating that in case of loss, it shall be 
estimated according to the value of the like 
■ vidcRoccus goods at the port of delivery ". In the absence 
xxxu^^hoQUs^fany express contract on the subject, the ge- 
»J.°p.3. 11.40, neral usage of the assured and underwriters 
Awf^i^e! supjdies the defect of stipulation, and adopts 
^c^im^'iG9. *^^ invoice value, including premium of insur- 
abiie and commission, as the standard value for 
this purpose." The CJotui; did not express any 
(^nion as to caning a gross valuation in case 
of a partial loss. 
• Hilary Term. Qu a later occasiou ** the same learned judire 

1811. , , , J '-ft 

was of opinion, that in an insurance on goods 
valued in the policy, there may be a sum in- 
cluded for imaginary profit, and the valuation 
cannot be opened, that is, — set aside, — in conse- 
quence. And his lordship added, ^* the valu- 

were not only to weigh the evidence very deliberately, bat 
consider the reason and justice of the case, before they 

p^Viderap.notc, gjyg ^ verdict expressly on a usage in Lloyd's?. 

•rt.4. 
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ation can only be opened where it is very exor«- 
bitant or where wane poroof of fraud ctak be es- 
tablished." 

From the foregoing we may safely conclude 
that the idea so prevalent in lioyd's, that ^^ in 
case of partial loss the valuation must be op^ed, 
and rejected if it pcove to be more tiban Ihe in- 
voice and premium," — is erroneous. 



Valued polides on goods are conceived to 
have originated in insurances on the produce of 
plantations in the colonies ; of which, as no in- 
voice could be had, (no purchase having been 
made,) a valuation was necessarily adopted, sudb 
as would indemnify the planter in case <^ loss. 
To this valuation the underwriters agiieed, and 
therefore when a loss took p^fftoe, ei^er total or 
partial^ there was no dispute as to the amount 
of interest. 

This practice having been found v^ oimve- 
ni^t anumg merchants and imderwritejps, as it 
s^red to prevent trouble and litigation, led, it 
may be supposed, to the adoption of the same 
pgrincqple in the insmranoe of other Idnds of m&c^ 
chandise, which by d^ees were fp^cifkd in the 
M 2 
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policy^ and valued at per bale, hogshead, ton, 
&c. And though it is st^l asserted in general 
terms, that >* a partial loss opens the valuation,'* 
it is well understood that the assured has no 
other motive for bemg thus precise, than that 
the valuation shall not be opened in case of 
partial loss. If it were not indeed for that 
purpose, he might have contented himself with 
a gross valuation only ; which would have en- 
abled him to recover a total loss by proving the 
interest to be on board. 

The objections against a valued policy appear 
equally to apply to a total, as to a partial loss. 
It is siad, in Lloyd's, that when any sum is in- 
cluded in the amount insured, without declar- 
ing it as profit, and for which there is no interest, 
the insurance partakes of the nature of a wager. 
In reply to this ; — " it is settled," said Lord 

4 s Bor. Ap. Mansfield \ in the celebrated cause of Lewis v. 
Rucker, '^ that upon valued policies the mer- 
chant need only prove some interest to take 

' sc»tjL9 them out of the act '; because the adverse party 
has admitted the value, and if more proof were 
required, the agreed valuation would signify no- 
thing." it is also objected to a valued policy, 
( which includes a profit,) that there are no 
means of determining between what is a &ir 
mercantile profit, and what may be deemed ex- 
3 
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orlntant ;— -but these objections are not confined 
to a partial loss. 

Some objection may reasonably be made to a 
gross valuation, — for instance, "on goods va- 
lued at £1000" — and a satisfsustory explanation 
should be given before such valuation is allowed. 
In the case also where a parcel of manu&etured 
goods is valued at a roimd sum,, or even if every 
package were valued separat^y, and parts of the 
packages were damaged^ — ^if the goods are of 
different values and qualities, — there are no 
means of adjusting the daim correctly but by 
resdrting to the invoice whereon to apportion 
the loss. The only matter of consequence to 
be attended to in that case would be, — thai 
the underwriter is not made to pay a loss on a 
larger sum than that on which he has received 
a premium. 

It is now agreed and acted upon, that where 
a valuation is made on colonial producCy at per 
hogshead, barrel, bale, cwt., lb., &c.— (mt on ma^ 
nufactured goods, at per piece, ell, yard, &c. 
such valuation ought not to be questioned, if (as 
in all cases it is assumed) the underwriter had 
consented to it. And where an insurance is 
made on a specified number of hogsheads, bales, 
&c. of colonial produce, valued at a round sum : 
— as " on 100 hogsheads of sugar, valued at 
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£2000/'— or *' on 100 bales of cotton, valued 
at £1000," there can be no doubt but such ya- 
luation ought to stand. 

The above relates chiefly to cases where the 
valuation includes a profit ; but when the valu- 
ation is smaller than the amount of the invoice 
covered, which if there be much difference, must 
genially faa?ve originated in mistake, no precise 
rules are kid down, whether it istiall be set aside 
or be allowed to stand. But in both cases of 
valuation, the motives of the assured for increas- 
ing or decreasing the amount should be inquired 
into^ and those liberal rules which govern in all 
otho- Gommercial dedings ^ould be acted upon 
in cases of this nature. 

If goods Bote firaudulently overvalued in a po- 
licy of insurance with intent to defraud the un- 
derwriters, the contract is entirely vitiated, and 
the assured cannot recover even for the value 
»d Cmp.B€p. actually on board '. Where however good &ith 
^^^* is used between the parties, it is well known 

that the courts of law always allow the most 
liberal construction to be put on the words 
m^e use of by the assured or the broker ; and 
accordingly, wh^e thare was a policy of insur- 
ance on goods by ^ ship or £^ps," to be there^ 
after declared ; — it was held that if the broker 
by mistake make a written declaration upon 
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goods by a ^wroBg ship to which the under- 
writers have put their initiak ; be may after- 
wards in oompfianee with the orders of tbe as^ 
6ured, declare upon goods by another ship^ with- 
out the assent of the underwriters said without 
a fiesh stamp \ \ J Ca"P- «^- 

It is scarcely necessary to say, that the con- 
fflgnee or the tiierchant may at all limes declare 
on the' policy the interest insured without ask- 
ing leave of the underwit^ni, and even without 
previously having liberty on the pdky to do so; 
the underwriters may however always investi- 
gate whether the goods so declared were those 
originally intended to l^ insured. The fiurest 
mode is, — ^to declare the interest as soon as the 
merchant is himself acquainted with it, aiui get 
the underwriters' initials to the same : when the 
risk is terminated no dedaration of interest can 
be made. — For on an open policy ** on goods, 
to be hereafter declared and valued," it was held 
by Lord Blkmborough, — that *^ the declaration 
of interest to be available must be ccnnmuni- 
cated to the underwriters, or some one on their 
behalf, before intelligence has been received of 
the loss. But the declaration is not a condition 
precedent ; and if no one be made, the policy is 
then open instead of valued, and upon proof of 
interest the assured will be entitled to recover ". « 3 camp. /?#p. 

150. 
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As it is advisable that every thing should 
be done in the first instance to prevent future 
discussi(m, it is recommended, that in insurances 
^on goods" generally, from foreign countries^ 
when no invoice has come to hand, and the mer^ 
chant has no means of making a declaration on 
the policy,— the coin, or money of account in 
which it is customary to make out the invoice, 
« 1 Mageii8,36. be assimilatcd in value with our money \ And 
if the merdiant, acting as agent, means to in- 
:8ure the diarges of recovery in case of loss, it 
should be so stated in the policy. 

Article 8. On Policies on Ships. 

The value of a ship is said to be, what she is 
worth at the port where the voyage commences, 
including all her stores, outfit, and money ad- 
wManbtii,6ss.^^^ for scameu's wages'"; the whole covered 
> L$ Guidon, c. with the premium of insurance ^ commission for 
effecting the same, (if incurred,) and charges of 
recovery in case of loss, when required. 

It sometimes happens, particularly with ships 
in the East India trade, that thiey are valued 
at different sums in different policies ; in such 
a case, it has been held, that the underwriters 
on one policy have nothing to do witli the other; 
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and in consequence, that the assured is not to 
be prevented by his valuations, from recovering 
his full indemnity. The case was this : — a ship 
was Valued in a policy (No. 1.) at £8000, and 
£6000 was insured and recovered on it; she was 
also insured on another policy (No. 2.) and va- 
lued at £6000, on which £600 was insured. 
Lord Ellenborough held that this latter sum 
was recoverable, although the owner had already 
received from another quarter the sum at which 
the ship was valued in that policy (No. 2). 
With the other policy (No. 1.) he held that the 
underwriters on the policy No. 2. had no con- 
cern. " The assured,*' he said, ** may recover 
on both, if by so doing he receives no more than 
a complete indemnity ''. y 4 Cwup. Rtp. 

It is of some consequence to bear in mind, 
that the value of the ship may in case of loss, 
make a very material difference in the daim, 
e. ^.— ^in a salvage loss, suppose the actual 
value of the diip be £2000, and she be insured 
at £3000, — the salvage being £1500, the loss 
is £1500, or 50 per cent. ; whereas, if she had 
been insured at £8000, (the actual value,) the 
loss would have been only £500 or 25 per cent. 
But in case of average loss, it would be directly 
the reverse, e. g. — if £8000 be insured on a 
ship worth only £2000, — the amoimt of the 
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average loss is £1500, and the underwriters pay 
only 50 per cent. ; — ^whereas, if only £2000, (the 
actual value) were insured — the underwriters 
would pay £75 per cent. These remarks are 
more particularly applicable to an insurance on 
an open policy, — ^because in such a case before 
the loss is settled, inquiry may be very properly 
made into the actual value of the ship at the 
time the insurance was eflected. 

Article 3. On Policies on Freight. 

On an open policy on freight, the interest 
is, accoiding to the practice of Lloyd's, — the 
amount of the manifest, or freight list, covered 
with the premium, &c. 

It is said by some, that the interest in freight 
ought to be that sum, and no more, whidi the 
owner calculates on receiving in case of the safe 
arrival of the ship ; because in case die ship is 
lost, that is all he loses. But the practice is as 
before stated, and it is probable it will remain 
80 unless the law shall decide otherwise. 

In the case of an open policy, the assured can 
only recover the amount of what is actually on 
board at the time of the loss, — and it is the 
same even on a valued policy, unless a full cargo 
be provided, or there be a contract either written 
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or parole to supply one *. But on a valued po- ■ 3 Cwnp. Bep, 
licy on a chartered ship, and where the cargo is 
ready to be shipped, — there is no doubt that the 
assured is entitled to recover for a total loss *. • iMauic&Sei- 

wyn's Rip, 313. 

As in goods, so in regard to the ship and 
freight — ^if the charges of recovery in case of loss 
are meant to be insured, they must, if the policy 
be an open one, be so declared. (1) 



(I) These charges are 2| per cent, when the merchant, 
as agent, effects the insurance through a broker : — e> g. 
^per cent, to the broker for recovering the loss, and 2 per 
cent, to the merchant for his commission, tlius : — 

Amount of loss recovered of the underwriters jf 500 

Deduct brokerage, ^ per cent 2:10 

497 : 10 
Deduct commission (on amount re-1 <)• lo 
ceived from the broker) 2 per cent J 

Neat sum., jf 487 : 11 
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PART III. 

^ 3i^etum of premium. 



The assured is, under various circumstances, 
entitled to a return of the whole or a part of the 
premium. 

These are : — Firsts — when it is stipulated in 
the policy ; — Secondly^ — when it is implied by 
the nature of the contract. 

Article 1. When a Return of Premium is 
Stipulated for in the Policy. 

These returns are, for departing with convoy ; 
— ^for sailing on or before a certain day ; — for 
ending the voyage short of its ultimate desti- 
nation ; — ^and, in general, for any thing which 
lessens the risk of the insurer, — ^who having re- 
ceived a premium commensurate with the extent 
of the whole risk of the voyage, agrees, (accord- 
ing to the condition,) to make a proportionate 
return if any specified occurrence take place to 
decrease that risk. 
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But in every claim of this nature it is intended, 
and ought to be so expressed in the policy, that 
the ship shall have arrived at her ultimate port 
of destination. Lord EUenborough said**— « 4£ut'sRip. 
** the words * and arrive* annex a condition 
which over-rides and governs equally all the se- 
veral stipulations contained in the policy, for a 
return of premium in the events of a sailing 
with convoy for the different parts and subdivi- 
sions of the voyage.** And in point of fact, it is 
well understood, that whatever may be the pre- 
mium or the stipulated returns in the policy, — 
if the voyage be not completed; — i. e. if the 
ship, or the article insured be lost short of the 
port of destination, the full premium is earned. 
If indeed there were any doubt about this, it 
would be easy to state, after the printed words 
in the policy " and arrive/ — * at her final fort 
of destinationy'-^r by inserting the name of 
the last port. 

In the case of a ship receiving sailing instruc- 
tions, and departing with convoy, the return 
stipulated must be made even though she lose 
the convoy the next day. But this must not 
be intentional on the part of the master. (1) 

(1) A master of a ship is liable to ^£1000 penalty, if 
(having no licence,) he depart or sail without convoy from 
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If the insurer pay a loss of any part of fhe 
interest, he cannot be called on for a return of 
premium on that amount And acccnrdii^ly the 
practice is, when a partial loss or a particular 
average occurs, to allow the underwrite to 
retain the premium on the amount of the daim ; 
it being considered that so mudb has Ujot ar* 
rived. This I conceive to have beai the cus- 
tom for at least thirty or forty years past, — ^for 
];^eskett,irt. Jt jg mentioned by Weskett\ as the practice 

the place ofrendezvouSf or if he wilfully separate from the 
convoy without leave; and the penalty is increased to 
jf 1500 if he have naval or military stores on board. Sut* 
38Geo.III.c.76.#8. 

But to make the owner liable under this statute, it must 
be brought home to him, that he was consciously instru- 

• ^^HS^^p mental in the ship's sailing without convoy «. 

T. 1814. MS. * It will be in the recollection of many of the subscribers 
to Lloyd's, that some years since, (in 1798) the masters of 
certain Amerioan ships took advantage of the clause in 
the policy, — to return part of the premium for departing 
with convoy and subsequent arrival, — and immediately on 
obtaining sailing instructions, purposely left the convoy 
and proceeded on their voyage;— accordingly, it became 
necessary to guard against this, and the condition of the 
return on such policies was made to be, '' if the ship de- 
part with convoy and arrive with the same.^' Thss, very 
properly, instead of any thing being gained by this pro- 
ceeding, the American master was, on a future occasion, 
put in a worse situation than those who honestly remained 
with the convoy as long as it was in their power. 
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in his time, and he does not state it as any 
thing new. (1) 

But the lawyers say, that in ease part of the 
premium is agreed to he returned on performance 
of some stipulation, — ^this shall be done though 
the insurer be obliged to pay a partial loss \ * M«niHiH,669. 
because the word " arrives" relates only to the "* 
skip even in a policy on goods \ Lord Mans- « idem, ^i. n. 
field said ', — " in the stipulation for the return 25$?"^ ** 
of premium no regard is had by the parties to ui s"^ ''*' 
the condition of the goods on the arrival of the 
ship, for if it had been meant that no return 
should be made imless all the goods arrive safe, 
they would have said, — if the ship arrive with 
all the goods^ or safely with all the goods."" Lord 
Ke^nyon afterwards saidi, alluding to the full > 7 r«nii fi^. 
stipulated return to be made when a ship was * 
C2^tured and re-cqitured, — ^* if it were intended 
to make an agreement difierent from what the 



(1) Where a partial loss is adjusted on the principle 
called a *^ salvage loss/' the underwriter should retain tlie 
premium on the whole valiie of the interest damaged; 
upon the principle before stated, of the underwriter paying 
a total loss and taking the proceeds. And so where a 
total lots is recovered, the underwriter must retain the 
whole premium, and cannot be called upon for a return 
of any part for tailing with convoy, **^ because the total 
loss indttdet the eotare premium added to the invoice 

price" ^ *4TauiitR«i, 

p. 511. 
1 
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words import, they would have added after ^ ar- 
rived,' * safely from the enemy i or other words 
to that effect." 

It is not, however, the law nor the practice, 
in case of capture and re-capture, for the insurers 
to retain any part of the premium stipulated to 
*Pirk.37i. be returned, but the full return is made^; (1) 
and the same is done in case of a general ave- 
rage, or charges incidental thereto, occurring on 
the voyage ; because these are said not to be in 
the nature of a losSy but are charges on the 
interest, or property at risk, and are conducive 
to its arrival; and the thing insured does in 
consequence arrive safe. 

An innovation lately took place in Lloyd's, 
of the underwriter agreeing in case of the arri^ 
val of the ship, to return a certain portion (ge- 
nerally a half) of the premium. This was on 
insurances on foreign voyages. I have in vain 
endeavoured to trace the origin, or discover the 

(1) It has been suggested by a merchant who ranks 
amongst the highest in Lloyd's for experience and intel* 
ligence, — that in case of re-capture, the underwriter ought 
to retain a proportion of the specified return of premium ; 
—for instance, if ^100 be taken out of ^£800 for salvage, 
then only j^OO can be said to arrive, and the return for 
convoy should be only seven-eighths of the premium 
stipulated in the policy to be returned for sailing with 
convoy. 



Digitized by VjOOQiC 



OP RETURN OF PREMIUM. 177 

use of this eustom. It may perhaps have ori- , 

ginated in a mistake, — ^firom filling up tiie^licy 

ifith a return of pranium .^^ if the ship depart 

with eonvoy or arrive," instead of " and arrive.*' 

However that may be, it does not appear to 

have answered any of the legitimate ohjeets of 

insurance, nor to have been conducive to any 

fidr commercial result, but is a mese delusion^ 

and has, happily for all parties, now fallen into 

disuse. It, is scarcely known in the courts of 

law, — thoi|ghon6<2ase is reported ^ ; from which ^ i5 £mC« tuj^ 

we learn, tibat the assusad is entitled to a return 

of .premium " for arrival,'' under those drcum- 

stanoes which dischaq;e tiie underwriter from 

any loss. This alluded to a seizure on arrival^ 

and a subsequent recovery of the prc^rty by 

the assured. 



Articled. IVhen a Return of Premium is^UGuidm^t.^^ 

^ ,. , irtl8.0rd. 

Implied* 'Fniiice,"<rAi.- 

^ art. 37. Ord. 

Auttt art. tf . 

In £enerM, a return •<» the premium owrht to ^^' ^>^' v^ 

_ *; , _ . *^ ^ Vim. Vilin, 87. 

be made, when the mterest mtended to be in-Poth c.<i'j«.c. 
sured hias never been mrought witlim the terms ^inerigoo.c^L 
of the p(^cy ; or, in other words, whgn the id^ i Mafens/oo. 

Bar.ibp.Toi.3. 



surer has nm no risk L For " ride is, propeiiy p. iWcoi^pi 
speaking, the very essence of the Contract of in- ««.* 535. *^"*' 
.surance "*." It is ^ot indeed consistent withr.i!*§*'f.'iE^ 



li 



d^Atr, 

£iu- 

erigoB, 258. 
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equity that the iii8iiTer» merely because h^ faas^ 
subscribed the policy, should retafai the ooAsi- 
deration, without miming any part of thtf risk 
for ^hich such conmderaticm was paid. A 
return of tiiis kind is as ancient $9 the oontraot 

- Loeceniui I. S. itself ^ 
c 5 i 8w 

But the Italian writers, &c hold, that the 
assured is not allowed to dissolve the oontraet 
at his pleasure, and therefore if he does not 
proceed in his intended voyage* the insurer shall 
still retain the premium j — except in the case 
where it becomes impossible that the goods 
• LtGuidm,c9. should bc shipped ^ 

>.^'Jxi.^nd This return, however, is only to be made 
thon dted by ^^^ the insurer, strictly speaking, has run no 
ittTt^e. risk,~for if the risk has commenced there shall 
uTIPS^jti! ^ ^^ return ^ If the policy, for instance^ were 
p «^hi^ tf valued one^ and he could at any time, under 
?.^ ^'.ff^,^- any drcunuttances, have been called upim to pay 
n. 181. the whole bum insured, though the sum in the 

Kmcngon, ^ 

c. 4vi it. policy be twice the value of the effects insured ; 
e. g. — ^if the thing insured be " valued at 
fSOOO,** and its real value were only £1000, 
there shall be no return of premium \ But 
where the insurer could never have been legally 
liable, — as in case of unsea-worthiness, the whole 
premium must be returned. For " if the risk is 
not run» though it is by neglect or even the 

7 



« "i Mageni, 
Marsh. 619. 
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fmtt id the party )A$msigB yet the insurer shall 

not retain the piwu<uai '•" . ' l. Mansfield. 

If tiie inaiuer knew of th^ ship's amyalA,»"if4o! 
i«hen he underwrote the poUey, he must return 
the premium*. — ^But if the assured knew of the * i. Mageos, 
loss at the time he effected the ipsunm^ \ or if 3 Bumw't 
ndither party knew of the arrival or the loss", Pari, W. 
the pnsnium shall be retained by the insurer.. « ParkN'is. ' 

When the risk has commenced, the asmired^FCkfsarf ' 
baa no longer any power to repede, and the in- 
surer ill entitled to the whole premium % if there « Miliar. 535. 
be no stipuktimi fi>r a return. and^^'de foreign 

Insurances bang made " at and from," it""" " "'^' 
very seldom happens that no risk has been run : 
•*«-thus^ in case of deviation from the voyage 
insured, — ^tbe property having been at risk the^ 
premium is earned''— and the whole premium "Park, 317. 
is retained, because the insurer has run the risk 
of a total loss. (1) And the same in a breach 
of warranty, vfhsm the risk **at'' has com- 
menced. Also in an insurance out and home, 

(1) The court of King's BeDch determined this, in a 
case where a ship was chartered for the voyage and was 
guilty of a deviation, and this, though the insuirance was 
on fmght and no goods were on board. It was held, (as 
in former cases,) that the charter party created an interest 
on which the policy had attached, and there being there- 
fore an inception of the risk, tfa^e could be no return of 
wrmtmua^. ^4 Camp. Rip. 

• 297. 

N 3 
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'^'^mifihip'* or^on goods ^'thotigh the sMp ImbI 
not able to return, or there be no uiterest home^ . 
-«— the insurer hUTing run the risk ^m the voyage 
<mt, and been once subject to a total loss^ no 
:retum can be demanded ;---e«eqpt on East India 
voyages, where the custom is to return half die ^ 
-premiutti. 

On ill^al insurances no return can be de- 
manded after the risk has terminated ; ^because 
the courts oif law will not interfete to assnit 
V Doog. Rq». '^ther party, both being in pari delicto^. 
Miiuir, 533. As the wholc premium is c(msidered as earned 
SH^ifW. when the risk has commenced, so^ if the pre- 
mium be entire, — -as in the case above, of an 
insurance *• on -ship** or ^*on goods'* out and- 
home, or in an insurance for lime^-^^ir when the 
ship is bound to several ports,— or tile like; — 
the premium being entire, the ride and voyage 
are considered also as -entire. In mck cases the 
premium cannot be severed and proportioned on 
' eadi, — ^but the risk being once begun the whole 

• Cowp. ntf, premium must be paid *. Except, it is said, 
i^-Rip. 685. where im express usage is found of an appor* 
Pwk;»i: tionment of the premium •. 
?pCk!39ff^ The retaining the whole premium in any or 
lUnhaii, 661. jjj j^jj ^f jjjg above cases is no hardship on the 
assured, because he can always, if he plea3^ 
provide against it, by stipulating for a return 
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ef premiamBccordiiig 38 the infiurer's ridk ir 
diminiihecL 

.The, fbi^going relates to those easet whose 
the whde piiemium shall heretailied^ (^ the 
whde jpemium letuined, — there heing^ no sti- 
piiUtjioiiiBthepaKqrtotheccmtnury. But where 
the insurer could mever have heen^caOed upaa 
jEbr a l«8s of ibetvh^k of the ^im on whk^ he 
Jisoeivedaprepiius^, the aame equitaUe j^ci-i^ 
'ple governs as in the eases wh^re the risk has 
never been brought widiin the tenns of the 
ppli$y*';--ai;idthus, if in any event he eoidd ^ LoooeBfuiy. 
not have been caUed up(m for.a lo6Aof'nM»revaUii,'69. 
(rt. gr.){lmi a Ikalf or om-fourth ct the sum ciu.11.ie5, 
op which he rec^ved a prenoum^ he ought not Bn^iMn, 
to ret^un^he premiuni. (m a lai^[er prc^ortio^^ 
that half, w om-fwrth oS the interest: The 
setum of pr^miuni thus made^iaeidled ^ a re-^ 
tunj for short mterest ** or *' for oviir^imurfince.'* 
. Both these terms are used indiacrininatafy^, 
r b|it (he distinetion is obvious,— the fofvner ia^fe- 
mandedon valued poUeiefs^ or y^me l^e intocest , 
is dedared; — the latter on <^pen. polides^ or 
where the dedarati^m is general... . . 

A returp fox short intertsf is ms^ ist eases: 
where only part of the prqparty dedaied on the 
policy is out board ;> for anstaneei?--if 100 bakl of 
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tSi or iif;TURK or wsuivu. 

cotton be hiwred> '^ ndued at £1000,^ (HT "« it 
£10 per bale ;— or if « 100 bales of cotbfli^ be 
•decUrtd^ ^ntiuntt aiiiy vahiaticft ;'^-iii mich^ or 
tbe iikecaseS) if tkere be imly 90 bales on bond 
^*-*oir only a half tiie int^^est-^a retom ^ half 

^tiie premiufiOi must be made fcH* sh^rt interest. 
• When a f return bf preimnm for we/Mn- 
duremce is claimed/ it is in the ease of an dpen 

'^pdit^ on goods or on freight ; if in su^ an 
insnniEDee th(^ amoimt underwritten be £1000, 
and the ^un^unt of the priDperty at rkjk be Only 
' ] ^ £M0^— itis cfvid^nt that there is an -oVer-insur- 
anoe of £500, and l^t in case of Idsis the tin. 
*4erwiiter'o6Uld hs^e been ^salted npon for no 
noie tbani^ne^hatf the amonint wsured, — a re- 

iixbia ot ha}f 4b6 amount of the premium must 
•tiberefitFe'bemade ifer wcr^nsuf^nee. 

This kJtter is in its openftion a double insur- 

' aiioe» 'diiNighvnot intended to be such at the 
4&ine^ ¥»B, dmible insurance, aceordhig to 
• 1 Burrow'! - JLoitl 'Uoii&M^ Is whcie the fun value of the 
s^iMk. Etp. . latttoBtis'initted <or rather where the insurance 
is e^ted) 09 diflbrent policies by the same 
party. In suob a case iftie assured may, when a 
kn oocun^ ffial^ his deetii^n^ to Jreeorer of which 

'Set jaf uHNkfifritirs^hepleiases ; and the under-r 

n^vtiteiB ^ whom ^^pMovefrsBiay make a^ 



40S. 
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maml on tlj^iothers to coutribute their pngpor- 

ticm of the loss ^. But on the general principle, < i BUck. tup, 

of insurance heing a contract of indenEmity, he F^^toa. 

cannot rocoyer of both, noj can he demand more * ^^* 

than the amount of the interest which he has 

at staked Therefore, — ^in case of a double in-' iB«rrow'i 

fttp. lit sup. 

surance, a return of half the premium may be 
demanded on arrival. This is now ^he law of 
England '. ^ * p«a, Manb. 

The fbredgu authorities are in general in fa- * * *"*** 
vour of the risk attaching according to the pri- 
ority of date9 and subscriptions ; and this was 
formerly the law with us'. But as it now • HanhiOJ, U9b 
stands, it would be useless to go at length into 
this subject; — good reasons might however be 
given^ \yhy it would in many cases be more 
equitable than the present mode. (1) 

In all those cases where the premium is re- 
turnable either in whole or in part, without a 
stipulation in the policy to that effect, it is cus- 
tomary to allow the insurer a half per cent. — 
therefore, whenever it is «aid that the whole 
premiiun, or a part of the premium should be 
returned, it is with this exception. 

This is a very ancient custom, as appears 
from the foreign laws and ordinances, and the 

{\) Vide infTa,*-CaM 3. AHicle 3. 
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^uomiim, foreign writers on inguranoe\ Differeiit res* 
6rd.A]itw. sons have been given for the rule, but the best 
&c^ appears to be, — that as the insur^ can never 

c r.fif. '* by his own act disdiarge himself from the con- 
l!t!^^' ^** tract, if the assured think proper to discharge 
F^m!io^&, J^> (which he has always the power to do, be- 
F^.c<mt. fore the risk has commenced,) he is bound to 
f sTnt'm^ ^°^^ ^^^ ^^^^ compensation fbr his trouble. 
^"^\iS' "^^ principle is acknowledged in Lioyd% and 
Pwk''^' is always acted upon where no stipulation if 
Manbau» cTc. made to the contrary. 

* Poth. mt sop. But it is said ^ that the half p^r cent, is not 
to be allowed the insurer unless the breaking 
up of the voyage depended on the act of the 
assured, e. g. —if a ship were burnt by light- 
ning before the risk commenced, the insurars 
cannot demand the half per cent, because isbe 
non-execution of the contract did not proceed 
from the act of the assured, but from a superior 
force (vis divina) against which the assured 
could not provide; according to the maxiin 
" nemo prastal casus fortuitos,'* — the insurer 
cannot in this case demand the half per cent, 
as a recompense. It is contrary to all prindpfe 
that a party should be held liable for the non- 
execution of a contract, when it was not by his 
fault but a superior force that the contract waa 
not executed. 



Digitized by VjOOQIC 



OP rituen of pBemuM. 185 

Article 9. 

Before this subject is dosed it may be useful 
to mention two or three cases out of the many 
that have occurred, where the practice is not 
satisfSu^rily settled in r^ard to the apportion* 
ment of the interest for the return of premium 
or loss, after the risk has terminated. 

Case 1. 

A merchant reiaeives. advice of an iiHi^de^ 
shipment of o4onial produce^ and mmfeB 
£5000, ''on Goods.'' ShorUy aaerwards he 
reo^ves advke of indigo bdmg shipped, and in- 
sures £5090^ "^ on Indigo."" The ship arrives, 
and the whole interest on board is £5000, in- 
digo. The questicm is, — ^how to apportion the 
iiitei^st so as to rq^ulate the retunsi of premium ? 

The underwriters on the poli^ '* on Indigo ** 
refuse to make. any return, because thi^ sayi^ 
— ^*« our pdi^ has full intarest." 

The undenvriters on the pidicy '' on Goods'* 
rdhse to return the whole j^emium, saying, — 
'* Indigo is goods> and consequently, we ran a 
ridL of loss in the proportion that the value of 
the indigo bore to the whole amount insured. 
In case of loss therefore you might have called 
on us for our proportion. The contract is be* 
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tween you and us, as underwritos on your 
policy — and not betw^epa us and the under^ 
writers on the policy on indigo, with whcmi we 
have no concern; — and if we are to have no 
part of the indigo, because you effected an in- 
surance on indigo by name, it might also have 
l)een said, that we were to have no part of the 
indigd, 4f you had not immred it at aH, but had 
chosen to run your own riA. on it ; — for this, no 
more than the insurance 'on Indigo,' is any 
concern of ours.— And further, — ^if the inter- 
^est^had^been ^10^000 in indigo, and a loss had 
tNippeiied, we mmt, a^ well as-the widerwriten 
"* on IncKgo,* hB»e paid a total' loss ; or if, as 
-fhelMerest is at ^res^t, it had been lost, iSae 
^mdftn^riiMfs ^-on Indigo' might ha^ called -on 
ti^ to bear % proportion of suchloss, on ^ 
principle of oar haring und en t g ilte n 'G^odisr' 
— whidi ^as necessarily indude indigo, ^m the 
gtnw includes the spedes.^ 

Itos said by some, that this, tike aU cams xif 

a similar nature, should be put <in title fbotkig 

of a double insurance, in which case the assured 

M Bur. B^^ woiild, as bef<nre stated \ if a loss were to occur, 

489. 

liave the powar to make his election, aind xe- 
iiBiackRq). xover of which set of underwriters he pleased *. 

416. 

—The apparent injustice of this mode will be 

^tinfnu stated hereafter "* ; in the meanwhile it may be 

allowable to pomt out the mode wheueby in a 
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iktore cne of tins Ikrf e diflbr^Me ietiiTeeii l9ie 
piitiiwm»yl^ipn«^^ Tlil» ]|» bjr dedar^ 
-iiigllieiiitereifcOBiliepdkia^ mldk ^ luk 
is pending, mmI Ite wnniRd lus Ae power to 
do so,— as follows :— On the Jirst policy ** on 
^Qoo^ exdusiTe of a polity An £5000 on In- 
digo.'* On the second policy "on Indigo, and 
ia>«se of loss, a policy for £5000 on goods not 
to T)ear any part thereof* 



Case 2. 

;■ . . ^ (A). 

Here the insurance is the same (i. e. £5000 
on Goods and £5000 on Indigo,) hut the intcorest 
is as follows : — 
j£2000 Cotton, Coffee, Sugar. 

SOOO Indigo. 

if 5000 Interest. 

l%e whole is lost, and the assured calls on 

fhe insurers on ihefrst policy, viz. £5000 " cm 

Goods" topay £2000, and retum the premium 

on £3000 ovier-hisured ; and on the insurers on 

/the *^co«rf policy, viz. £5000 **on Indigo,** to 

Tpay £S000, and return the premium on £S000. 

' The. underwriters on the second policy ohject 

'\b this, <m the ^pfrindple before-tnenticmed ^ 
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C^.l,).vk.--^Tiat.iiidi|;» is goodfi^ and thcM^ 

foire that the policy *<«ii Goods. " miKit take its 

]mrt of the Indigo ;«--aiid thejr> o^. ** the «pp<Hr- 

tionment^shoiild he rtated as follows.: "— 

Idfiuredi m:— 

OiiP61ic3r,No.l. <' On Goods*'....,. ^£5000. 
On Policy, No. 2. " On Indigo'% ..... 5000. 

Interest, viz:— 

In Cotton, Coffee, Sugar ^£2000^ 

Inlndigo ...' SO0O» 

^5000. 

Thus, the Interest in Goods is £5000^ and 
the InsuriEUice on Goods £10,000. 

The policies therefore ought to pay as fol*^ 
lows: — 

Policy, No. 1. 

5tenthfofttelo08 <• on Goods*' vis £2500; 

Short Interest .... 2500. 

. afiSOOO. 

Policy, No. 2. • 

5tenths of the less <<on Indigo," vu. . . ^500. 
Short Interest .... 3500. 

^5000. 

By which it is shown— if this statement be 
eorreet^ that five*tenth;i of the ^ Cottan^ Cn/IEfe, 
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nd Sugar are tminiured, in cbnsequenee of the 
merchaiit amfining his inMiranoe on the second' 
pdiey to ** Indigo,** instead of insuring '' Goods'* • 
graeralfy. Notwithstanding the ingrauity of 
this statement, there is thk inconristency, — 
that tile mi^rchant, by effi^eting an additinial 
insurance of £5000, becomes by that PKdns 
4ilone, short insured £1000; — ^for if he had not 
^ected any further insurance, he would hare 
recovered his whole loss on the policy for £5000 
<<on Goods.** The apparent inconristency of 
idle irule arises from the following considerations : 
— 1st The policy on ** Goods ** pays its propor- 
tion of loss on the goods on board ; — ^that is, 
ifts proportion of cotton, coffee, sugar, and in- 
digo, as relative to the whole sum insured on 
goods f — ^for ** Indigo is goods ; ** but, secondly, 
the pdicy ** on Indigo,** can be cdkd upon for 
a loss on only its proportion of indigo. 

To get over this incondstency, a second, and 
to appearance, a more equitable mode has been 
pointed out as follows : — * 

To find the proportion of indigo in the two 
polices, say,— of £5000, (the goods on board,) 
£8000 is GotUm, Coffee, and Sugar, and £3000 
is IndigOi 
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As tbe ram inmted on the policy ^^m 
QmAm/' 16 the aane 88 the amount of the ^ooA 
onlxMrcl, the proportion of the indigo attaeiiH 
ii^ to that policy is therefore £8000, — ^to which 
adct insured ^' on Indigo " £5D00--whiQh will 
make the amount insured on Indigo» hy namei, 
and imder the denaminatkm of Goods £8000 : 



tf jMOOOIum intaml jiSOOO 

j£SO0O» (the proportioo altacb* 

iiig to the/r<^ policy,) will hare- , . . • #^1 1^ 

4^5000, (insured oik the second 

policj,) win ha^e 1875 

^£8000. j^SOOO. 

. The chiim on the two policies is therefore as 
fidlows:—- 

Policy, No. 1. Lots ofCotlOD, Coffee,aBd Sugar j£2000 
Of Indigo 1125 

3185 
Short Interest 1875 

j£8oao. 

Policy* No. S. Loss on Indigo £iS75 

Short Interest \. 8125 

jfiSOOO. 

Of these two statements, (i. c. A and B) 
though the first (A) is apparency inconsistent, 
yet it will bear analysis better than the sfcond 
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(B) if we put tiie extreme case, whieii nomst &!« 
ways be put if we mean to amre at the truth. 
— ^Let thai the interest be as feUows :-^Coflfee 
£200a Ck>tton £2000. Sugar £3000. IncBgo 
£5000, making £10,000, which arrives-^the 
Cofee, Cotton, and Sugar are damaged, Ae 
Indigo is sound. 

The underwriters on the poKcy ••on Goods** 
£5000. assume that they have an eqnitaUe right 
toinnst on having an equal proportion of each of 
these artikd^, according to the total sum in« 
mired — f • e. 5-lOths, or one half of each— -they 
therefinre take half of the Cotton £1000 

Ooflfee 1000 
Sugar 1500 
Indigo 1500 

£5000. 



What tlien is the result ? The policy ** on 
Indigo ** can have only 5-lOths, or one half of 
the Indigo,— *and thus Ihe merchant is shcnrt 
insured one half of all the other goods, on the 
same principle as in the first statement 

Case 84 
This ease is meant to show the injustice of 
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aHowing the assured, on the prindple of a 
double insurance, to make his ekction of which 
set of underwriters he may choose to recover in 
case of loss, or attach his interest to in case of 

• iBiM^ 129. arrival ^ 

Cm i^^^^^ An insurance is effected in war on goods per 

ship or ships £10,000 at 25 guineas per cent — \ 
A peace takes place, and sometime after, while ^£, 
the risk is pending, the merchant e£Eects. a se- 
cond insurance on goods, also per ship <nr ships ^^ 
£10,000 at 5 guineas per cent.— on which policy 
he dedares his interest ; the ship having Arrived^ 
or being lost, he demands a return of premium 
of the underwriters on the first policy for no 
interest 

This case is put for the purpose of directing 
the attention of commercial men to the mbjectt 
whidi appears to call for some inquiry. It may 
also be made to apply to the forgoing cases 
Q. and 2) ; — ^for an insurance may be effected in 
, 'v. ^. " war ^ on Goods "^ £10,000 at 25 guineas per 

ni^ cent, to get rid of which, on a p«ace taking 

^ place, the merchant effects £5000 "on Cotton •* 
and £5000 " on Indigo " at 5 guineas per cent., 
and demands a return of the premium on the 
policy " on Goods,'' his interest being in Cotton 
and Indigo. 
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PART IV. 

1^ ^e ii$emojrant)ium» 



The words forming what is called " the Me- 
morandmii " are as follow: — 

*'N.B. Com, Fish, Fruit, Flour and Seed, 
are warranted free from Average, unless gene- 
ral, or the ship be stranded ; — Sugar, Tobacco, 
Hemp, Flax, Hides and Skins, are warranted 
free from Average, under five pounds per cent. 
and all other goods, also the ship and freight 
are warranted free of Average, under three 
pounds per cent., unless general, or the ship be 
stranded*" 



On these words many disputes have arisen, 
and the meaning of -them is not yet so well set- 
tled as to prevent litigation. My intention is to 
explain as far as I am able, the meaning of the 
words, and I am tl\e more induced to do this, 

o 
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from its being one of the suigects recommended 
by the Provisional Gonmiittee of Lloyd's, in 
their report of the 19th July, 1811, mentioned 
in the preface to the first edition of this Essay^ 
viz : — ** the revision of the policy.'' 

The objects of our inquiry appear to me to 
come under the following heads :— - 

1. The Origin and Intention of the Memo- 
randum. 

2. What is meant to be comprehended under 
the Yfoxds " Corn, Fish, Salt^ Fruit, Flour, 
and Seed,"" — ^which "are warranted free from 
Average, xmless general, or the ship be stranded." 

3. What is meant by the words " free from 
Average under^x?c pounds per cent." and " un,- 
der three pounds per cent." 

4. The meaning of the words " warranted 
free from Average,^' — ** unless general^ or the 
^hip he stranded'' 

5. Of the term ** Stranded;" and what shall 
be considered as constituting a stranding within 
the meaning of the policy. 
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Article 1. Of the Ori6in and Intention 
of the Memorandum. 

The memorandum itself first appeared at the 
foot of our policies in the year 17*9 *. But * ^ Mtgpnt, lo. 
almost all the foreign countries that had a code 
of insurance laws« had long before made a pro* 
Tisi(m of a similar nature in &vour of the in- 
surer. The first instance which I can find on 
record, is in the pdides of the city of Florence 
in 1580. But it is to be remarked, that none 
of the foreign policies contained the condition 
relativie to the ship being stranded. How these 
words, which have been and still are the cause 
of so much contention, came to form part of 
the memorandum I have not been able to learn. 
The London Assurance Company were the first 
to discover their insufficiency to protect the 
insurer ; foiL the nslause had been inserted in 
their policies only five years, before they caused 
it to be struck out ^; and the Royal Exdbangek7 7«niii2rp. 
Assurance Company shortly afterwards followed *^^' 
their example *. « ut infra, 

The intention of the memorandum appears 
to have been to prevent persons firom being in- 
sured on certain articles, particularly liable to 
waste, decay, leakage or damage on a sea voy- 
02 
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age, or which were of great value and small 

* Ord. Rott. bulk, under the general expression of " goods ^ ; ^ 
Amst irt. 10. whercbj l3ie insurer would run a greater risk 
France, irt 31. than ho had calculated on. In the " memo- 
Konig. c Ti. randum " in the policies made use of in Lloyd's 
lUnrf)'. ^w. it has been iseen, are not enumerated goods sub- 
Stocklart ▼. j^t to leak^|;e;— ^for such articles are, according 
^^;^.^;i^{: to the <5Ustom of Lloyd's, free of average, un- 
I M^798. ^ *'^^ ^ shown that the diip had -struck the 
^^ ground with jsudi force as to make it probable 

that she had thereby ideranged her stowage. It 
is the samp with reg2M*d: to earthenware, and 
things liable to breakage,*:— an average on which 
caH<K)t be claimed except under ;fiimilar circum- 
stances. 

The warranty respectiitg certain articles bdng 
made free of average under a certidn per 
oentagCf id of a later date than the general 
clause t)f, free of all average. The former 

• Hvsh. Mf . dause it is said^ was intended to prevent trifling 

claims being made on the insurers ; and Pothier 
remarks, on the article in: the Ord. of Louis 
XIV., which forbids average losses to be de- 
manded of the insurers unless they exceed 1 
per cent. — ^that " if the losses lure veary incon- 
«iderable, the assurers are not bound to indent 
f Poth. Tr. nify the sssured \ • 

Cont. ffAu, 
n.l6f. 
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Jrticle 2. Of the words, Corn, Fish, Salt, 
Fruit, Flour, and Seed. 

It has been determine that the generic ex- 
pression ** CcHu,'" comprehends peas and beans 
and also malt ^ — ^together with every species of»P«A.ii«. 

. ^ . , , f Marsh. W3. 

grain except rice^ On a trial where the ques- note. 
tion was, whether rice was not com within the 
meaning of the memorandum, the usage w^ 
proved against its being so considered ; and the 
court held, that the common sense of the words 
ought to decide, unless a clear usage to the con- 
trary were shown ; and that here , the usage 
accorded with the plain sense of the words, to 
show that rice was not intended to be exempted 
from partial loss ^ It^ has been^ also held that ^tNtwB^ 
the word salt, in the memorandum^ does not 
include saltpetre'. This was the opinion ofipftA,iit^ 
Mr. Justice Wilson, at nisi prius, (in 1788,)^^' 
and having never been over-ruled the law so 
stands. 

The London Assurance Company guard 
themselves against any other decision, by in- 
serting "rice and saltpetre'' among the articles^, 
free of all average. 
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Article 3. Of the words free fkom Ave- 
KAGE UNDEE FIVE poufids per ccftt. and 
UNDER THREE poutids per Cent. (1) 

The "memorandum'* had been introduced 
only a very few years before Magens published 
his valuable work on insurance ; he mentions 
that it was then unsettled what was the true 
meaning of the above expressions ; i. e. whether 
the word avera^ meant any species of loss :— • 
or whether it was only intended to guard the 
k 1 Miigeiii,7d. insurer against loss arising from sea-damage ^ 
2 hJ^Rtp. * The sources from which we derive the clause 
Mlraiuii, ^9. ^ake the word average, i. e. ** single " or " sim- 
ple average," (which the fdreign writers oppose 
to general average,) include all losses proceed- 
ing from any other cause than that which pro- 
duces general average. 

It appears indeed to be distinctly under- 
stood, that the warranty of "free of average 
under £3 per cent.** on merchandise generally, 
and on ship and freight, (2) was inserted to pre- 

(1) The ordiDtnce of Copenhagen (art. 1. ^ 11.) and 
of Hamburgh, (tit. xxi. art. 7.) include general average 
under this warranty. 

(2) The word Jreight does not occur in the warranty at 
foot of the policies of -the Royal Exchange and the Lon- 
don Assurance Companies. It is to be presumed, there- 
fore, that all claims for loss on freight are paid, however 
small they may be. 
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vent triffiUff dbimt fimn being made on tibie in- 

Bureni. But there is a differ^ice c^ ofnnion on 

the subject of the obuse ^^ free of average under^ 

&$ per cenf when applied to such articles as 

are liaUe to be waahed out ; or of which there 

may be strictly speaking a partial loss, by the 

total loss of a part It is the present practice 

of Lloyd's to allow a daim on the insurers for 

sugar washed out» though it should not amount 

to £^ per cent. This is said to be on the ground 

of analogy ; for the law admits a daim on a 

policy ''free of arerage" for such part of the 

goods as are totally lost*; frmn which it has < is Easti Ay. 

been inferred that the word ** average" was 

not meant to apply to a total loss of a part. 

But this inference is not correct, — ^for since the 

case above alluded to, it has been determined ", - to E^VtRv. 

in an action on a policy **free o£ average,'* ^ 

where all the packages of goods (of which sugar 

was a part,) came to hand, — ^that there was no 

daim on the underwriters ; though d great part 

of the sugar was washed out of the hogs* 

heads. (1) 

By a total loss of a part therefore, when ap- 
plied to the term "average," it is meant, — a 

(1) These two cases, which are of great importance to 
the subscribers to Lloyd's, will be considered more at 
length in the following article. 
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loss of entire packages, or what may be pioperly 
called a total loss of part of the cargo^ — ^and 
not of a part of each package caused by the 
operation of sea-damage, which is, by the war^ 
ranty (as far as it goes,) intended to be excluded 
from the risk. 

From all that has been written and said oii 
the subject of this part of the memorandum, 
it may be concluded that the clauses of £3 and 
of £5 per cent, were both inserted for the same 
purpose, and that the warranty of £5 per cent, 
was declared on certain articles there enumerated, 
because they were more liable to aea-damage 
than the cargo in general 

The polides of Stockholm, Copenhagen, and 
the United States, guard against any dispute, 
by inserting the words ''loss or damage" in- 
stead of " average.** 

Of those articles enumerated under the head of 
" free of average under 5 per cent." if several 
be insured together, and the average be idaimed 
on the whole, the claim should be analys)ed to 
find if each be damaged 5 per cent e. ^.—- 'if 
a daim be made of £100, on Flax and Hemp, 
valued at £l000*-^i. e. 10 per cent. — unless 
each of them separately amount to 5 per cent, 
the claim can be substantiated on only one of 
them. 
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Marions dauses are inserted in policies to 
guard the assured against the effect of the words 
which are the subject of this article. — The fol- 
lowing are generally made use of, viz. — ^where 
several species of colonial produce are insured, 
it is usual to insert, — ** to pay average on iach 
speciesj as if separate interests^ separately in^ 
sured;^'—ort manufactured goods in bales, 
trunks, cases, &e. — ^^to pay average on each 
package^ (1) as ify' &c; — on sugar, " to pay ave- 
rage on each ten^fifteent twenty hogsheads^ 
(i» die agreement may be,) **succeeding numbers, 
as if &€• and in the like manner on other 
articles* 

It is now indeed considered so much agree- 

aUe to usage, where goods are insured direct 

from the place of growth or manufacture, that 

if the dauses, " to pay average on each species'" 

of produce, or **on each package "" of manu&c- 

tured goods are not inserted, yet a liberal con- 

(1) Magens says^— almost all the ordinances seem defi- 
dent in not fully explaining when^ and after what manner 
the damage ihall be deemed to exceed three per cent.; 
and be expresses a doubt, if 101 chests of goods be in- 
sured and three chests be totally damaged^ so as to be 
worUi nothings whether the loss can be claimed of the 
underwriters. — Strictly speaking it cannot, and it is to 
obviate this diflBculty that the above clauses are by his 
recommendation introduced into the policy \ m Magens, 75, 

74. 
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straotioa is put on the wiissioQt^ aad the policy 
18 aeted on as if they were. The reasoQ is this, 
•~that no ol]jectioti would hare been made to it 
when the insurance was d&eted* and in oonse- 
quenee it is considered in practice, as a mese 
verbal omission of the broker, and treated as 
•Mag. 74. ,snch :•— 4igreeably to the opinion of MageBS% 
whp says, — ^* in an insurance made generally on 
goods, each diffisrent parcel or kind of goods 
ought to be considered by itself." 

These words '' to pay average on ea^h speciee," 
&c or '* on ea^ package," &c. mean, that it is 
not neeessiary the loss should amonnt.to £5 per 
cent or £8 per cent (as it may be, according to 
the nature of the interest insured,) on the whole 
amount^ to mable the assured to claim a loss of 
the insurer ;^^ther^re if, for example,-*-£lOOO 
be insured ** on ten cases of manu£Eietuxed goods, 
valued at £100 eadi, to pay average on eadi 
paekage as if separate interests, separately in- 
sured" — ^and five of the oases be damaged, each 
£3 per cent — the sum of £15 may be claimed ; 
but it does not mean^ that if the whole amoimt 
of loss be £30 — or £3 per cent— *-the daim 
should be analysed (or opened out) to show that ^ 
each case was damaged £3 per cent. Because, 
though it is admitted that a written clause in 
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genaral over^niles the printed ones p» (1) yet kere ^ ^^ ctst*! lup. 

the mutual understanding at the time of efiect- 

ing the inmirance is, that this MFritten eUuse is 

to operate in favour of the assured, for whose 

ben^t it is expressly made ; and ther dbre it 

eannot in good faith be construed against him. 0i) 

But if it should be thought that there were aoy 

4oubt on the subjeet, the assured might add-<- 

«fter the words **as if separatdy insured,** — " if 

the daim on the whole should not amount to £8 

per cent " Or, he might insure each species,-^ 

each package,— or eadi ten hogsheads, &e.-*HNh 

paiately, whieh after all it is imagined he must 

do to make the underwriter legally aocount^le, 

(I) Lord EUenborough says; — ** Where there is any 
difficulty or doubt, the toritten words are entitled to have 
a greater efiect attributed to them than the printed ones, 
to as much as the written words are the immediate Ian- 
gug9 and terms selected by the parties themselfes for 
the expression of thehr meanings and the printed words 
are a general ,/brmtJa adapted equally to their case and 
that of atl other contracting parties upon similar occasions 
and subjects,'' 

(8) Since Ibis was published, the author is prond to 
say that Lord Ellenborough decided a case in the Court 
of King's Bench in exact conformity to the above reason- -' 
ing % viz :— that the stipolation ** to pay average on each ^ i surk. Bep. 
package ito if separately insured '' does not preclude the ^^^* 
assured from recovering an average loss upon the Vfkole 
under the usual clause, if it shall amount to or exceed 
3 per cent. 
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and to bring the poKcy within the statute which 
regulates the stamp duty. 

When tobacco is insured from its place of 
growth, it is usual to insert the following clause, 
— " in case of average, £5 per cent, on the amoimt 
of the interest to be deducted from the ave^ 
rage.** (1) This dause is particularly necessary 
in policies on Virginia tobacco, which is liable to 
become heated in the cask. But it is proper or 
all tobacco, the growth of the United States ; be- 
cause, from being rolled down to^the place of 
shippii^, whidi is offceh at a great distance from 
the place of growth, the cask beeomes wet, and 
.the outside of the tobacco is thereby damaged. ^ 

Two questions have arisen on the subject of 
the ship being warranted free of average under 
£S per cent ; they are as follow \—jir9U — if a 
ship during the course of her voyage incur da* 
mage (of that nature for which the insurer is 
liable,) not amounting to £3 per cent, and she 

(1)1 have been informed by a gentleman of great ex- 
7 perience, who was one of the Bubscribert to old Lloyd*»^ 
^^ in Lombard Street,-^that the intention of the memoran- 
dum when first inserted was, that the jf 5 per cent, or £^ 
per cent, (according to the thing insmred) on the amount 
of the interest, should in all cases be deducted from the 
average, the underwriter paying the balance ; and that 
this was then the practice. 
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put into an intermediate port and repair sndi 
damage ; and before her arrival she a 'second 
time incur damage of a similar nature, which, 
added to the former, makes the amount £8 per 
cent. — ^whether the insurer is liable for such 
loss ? This, (as weU as the following,) is among 
the cai^s which want authority to settle them. 
The practice is, that the daim for one accident 
must amount to £3 per cent. 

The sec(md<{nestioTL is this ;-^if a ship, in 
ballast, cut her cable to avoid running ashore, 
or to escape any other imminent danger,— 
whether a claim shall be made on the insurer 
though it shall not amount to £3 per cent, on 
the value of the ship? " The memorandum,"* 
it is said, " warrants the ship free of average 
under £3 per cent, unless general, or she be 
stranded,"' audit is contended that this cannot 
come under the denonunation of general average, 
because there is nothing to contribute to make 
good the loss, and that the insurer, in case of 
general average, is only liable to repay to the 
assured, that sum which he can show that he has* 
been obliged to pay in ^art of a general contribu- 
tion ; — but here, there being only one individual 
mterest at risk, no daim for general average 
can be ipade out; for the owner of the ship 
comes direct to the underwriter and calls upon 
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him, as principal, to satitfyliifl Ion* Thuargu^ 
ment does not Bppe^x to be perfectly sonnd ; for 
in the case of a general contribution, the sacrifice 
is made to presenre the ship, the cargo and the 
lives of the crew; h^re two of the objects are 
attained. It is also the leading feature of ge« 
neral average, that restitution shall be made of 
those things which are, in time of distress, vo- 
luntarily and deliberately destroyed to prevent 
a greater loss. The loss of the cable in this 
case cannot oome under the head of particular 
average, (or partial loss,) for that must arise 
&om fortuitous accident. It being therefore not 
of the nature of particular average, but of the 
nature of gaieral average, it is conceived that 
the underwriters ought to pay the loss. 

It has been asked in Lloyd's— whether what 
are called, the particular charges, which attach 
to the cargo or freight, (usual in a statement of 
general average,) must amount to £3 per cmt, 
to make the insurer liable ? Nearly the same 
arguments apply to this as to the preceding case. 
— These charges cannot come under the deno- 
mination of particular average, to which only 
this warranty applies ; they are not of the na- 
ture of a loss, but are charges incurred to pre- 
serve and bring forward the property;— the 
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eknse <mly eantempUlM a kss^ and Umi tack 
loes shall arise fhm an aoetdent 

. Doubts are ^q^ressed by nctme, whether the 
aiaam Ibr particular aveisage must amount to £5 
or £3 per cent» without the charget^ to make 
the underwriter liable ? — fiir ii»tanoe :— 

KX> hogsheads of Sugar are insured and valued at 
JS9000. The peHial loss, or particolar average 
amounts to. • « • . , • 4^90 

The extra charges,— of auction duty» salel 
charges, survey, &c. amount to > 

jglOO 

Thus, by-the dnurges being added, the claim 
is made to amount to £5 per oent The argu- 
ment made use of here, is the same as that oil 
the question of a sale of sound and damaged 
goods, viz. : — that the charges are a consequence 
of the damage^ This is the very reason given by 
others, why they should not be allowed to <qp^rate 
in this case ; — the charges are indeed a conse^ 
quence\f the damage, and tiierefore, it is said, 
they are not a part of it. The damages must 
amount to a certain proportion or aliquot part 
of the principal before costs are incurred; 
and It is argued that it would be contrary to 
all rule, if the damages themselves do not 
amount to the sum reqiured, to permit the costs 
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to be added for that purpose. Others say, that 
as indemnity is the great prindple and end of 
insurance, there is no reason why the charges 
which are obliged to be incurred befoie the da- 
mage can be ascertained, should not form part 
of the average ; — ^if this be admitted, then there 
is no further question. 

The ordinance of Hamburgh perhaps alludes 
to this subject n^hen it decrees, — ^that ^< the da- 
mage done to the ship or cargo must amount 
to 8 per cent, after the dispacheufs duu^ is 

' Ord. Hamb. deducted '. 
tit. zxU art. 10. , 

Article 4. Of the meaning of the wbrds ** war- 
ranted PEEE FROM AVERAGE, UNLESS 
GENERAL, OR THE SHIP BE STRANDED.** 

The meaning of the word "stranded" shall 
be considered in the next article. Our present 
inquiry will be directed to tl^e general import of 
the above words* 

I. Of the words — " warranted free from 

AVERAGE." 

Two cases have been determined' within the 
last five years, which throw much light on this 
subject, and with which it is of great importance 
the mercantile world should be well acquainted. 
It had been the law indeed ever since the year 
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1764, that imder this warranty the instof^rs were 

only liable in the case of a total loss ; but what> 

should be considered as amounting to a total loss 

as r^aided the underwriters was not then defined. 

In 1780, in a cause where a cargo of pea^ arrived 

at the port of discharge in a very damaged state, 

so as not to be worth more than one-fourth the 

amount of the firdght,— Lord Mansfield held *, :^At^N p. iiii. 

that if the sfpecific thing come to the market, i^iarshaiu^^o. 

the memorandum warrants the insurer to be 

free from any demand as for a partial loss. (1) 

Two points however are now settled,-— viz : — 
That when goods are warranted free of average, 
the underwriters are liable to pay a total loss 
of a part, or a partial loss of the whole, if part 
of the thing insured go in bulk to the bottom of 
the sea : and, — ^That, (with the same warranty,) 
they are not liable to pay a partial loss, though 
it be in fact a total loss of a part, if that loss be 
the consequence of sea-damage. 
■ The first case is as follows * ; — the insurance ' i ^ Easi'» ^^ •• 

559. 

was on flax, •* warranted free qf particular ave- 

• 

(1) Pothier holds that if a cargo of corn become eniireh/ 
rotten^ the assured cannot abandon ; this being only a • 
€imple average, which woald not excuse the assured from 
paying the stipulated freight* His reason b, that Uiough 
the corn be damaged or spoilt it $tUl exists* The damage *> Poth. Cwtr. 
does not operate an €niir4 loss, and the owner is not de- l^^J^^'QJ^' 

privedofit". 184. Maniiall. 

p . 558, nuto. 
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nige;*^ — ^tke sinp yw wrecked^ — ^the assured 
did not td)Siidon» but laboured to save the x»sgo, 
•-4aid he did save a pait» (about one^sixtb) 
though it was much damaged. The following 
is the judgment of the courts which was deli- 
vered by Lord EUenborough, and to which the 
other judges assented. His lordship's words 
are : — ** It was decided in the case of Anderson 

^* 7 'Ernsts Bip. V. The Royal Exchange Assurance Company T, 
that in order to constitute a total loss where 
the thing itself subsists in specie, there must be 
an abandonment in time to the underwriters. 
In that case the assured might have abandoned 
while the com remained under water; but they 
bbouied to get it up and preserve it ; and wbei?k 
they afierwaxds.did abandon, upon finding that 
it did not answer to them, it was too late. It 

^iTmmBif. had Jiecu before held'' that an abandonment 
must be made promptly, if at all ; otherwise, if 
part of the goods be saved to the assured, it is 
only an average loss. Here there was no abandon- 
ment; and therefore under the terms of this 
policy, which warrdhts the underwriter free 
from particular average^ the plaintifis cannot 
recover unless there was an actual total loss. 
But how can it be said that there was a total 
loss of the whole, when ^^-sixth of the 4ax 
insured still exists in specie, though deteriomted,'. 
7 . 
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inthe hands of the assured ? As to that part . 
therefore he cannot recover. But as to the rest, 
whidi was m fiict totally lost, there is nothmg 
either in reason or precedent to prevent us from 
saying that the plaintifis may recover ; for no 
ease has been dted to shew that where the least 
partide of the thing insured subsists in spede, 
though the greater part of it is actually destroyed, 
the assured shall be preduded from recovering 
the value of that whidi is in hct totally lost. 
Finding therefore no authority against the con- 
struction we have already intimated, and the 
reason of the thing being with it, I consider the 
plaintiffi are entitled to recover as for a total 
loss, the value of that part which was in fact 
totally lost ; and that they are not entitled to 
recover for that part which was not totally lost, 
but still continued to subsist in spede, though 
detericH^ated in value* (1) 

(1) It was contended on this trial that the warranty was 
only meant to save the underwriter harmless, if the goods 
arriTed at the port of discharge in a damaged state, but 
that in the case of a ship being wrecked in the course of 
her voyage, the loss was be considered as totals with benefit 
of salvage (t. e. what vi called in Lloyd's **4i salvage loss") 
It was also contended, that an abandonment was neces- 
sary where the loss, by the ship and cargo being wrecked, 
is ia its nature a total loss. l*hn was however over-ruled; 
The courts of law, as before remarked », recognise only « \ji ^p p j. 
two kinds of loss i^^total and average, c. i. 

r2 
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M6Ea!i*i?e7». Thc sccoiid casc to be quoted y^ it may 2^ 
presumed, settles the point, — ^that the insiu^er, 
with a warranty of " free of particular arerage,** 
is not liable to make good a partial loss,— though 
that loss is in point of fact a total loss of a part 
of the thing insured,— if it should be the effect 
of sea^ddmage. In this case the cargo consisted 
of sugar and tobacco, the ship drove from her 
anchors and was wrecked ;(1) the whole cargo 
(as regarded the packages,) was saved and 
brought on shore, though in a damaged state ; 
the tobacco was quite spoiled by sea-water and 
worth nothing, and great part of the sugar was 
tcashed out of the hogsheads. The question 
\vas, whether a notice of abandonmait could 
make the underwriter liable to a total loss? 
Lord EUenborough said ;— " All the goods were 
got on shore and saved, though in a damaged 
state. When the loss happened and the goods 
were landed, this was not a total loss, however 
unprofitable they might afterwards be. If this 
can be converted into a total loss by a notice of 
abandonment, the clause excepting underwriters 
from particular average may as well be struck 

(1) It may be proper to state, — that in this, and in the 
former case, the goods were warranted free of particular 
average, unconditionally :^i, t. there was no mention of 
the words, "if stranded," 
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out of the poKcy." Mr Justiee Bailey said, — 
" The very object of the exception is to free the 
underwriters from lialnlity for damaged goods. 
They say, in effect, that they will be liable if 
the goods are wholly lost, but not if they are 
only damaged." (1) 

(1) Agreeably to the above decision, a special jury of 
merchants found a verdict for the defendant in a recent 
cause, of which these are the particulars :— Ten hogshead? 
of sugar were insured ** free of particular average''— t?:e 
ship was wrecked. — All the packages were saved* with a 
very small quantity of sugar remaining in each. — The jury 
considered that a partial loss from the effects of sea- water, 
—though in point of fact a total loss of a part, — wsaapnr^ 
ticular average, — for which, according to the warranty, 
the underwriters were not liable. — Guildhall, 16 July, 
1816. C. P. (Hedberg v. Pearson) MS. Since this was 
published the case has been reported. And as it is of 
great consequence to the members of Lloyd's it is thought 
proper to give the proceedings at length : — The late chief 
justice (Gibbs) recommended the jury to find a verdict 
for the plainti£^ subject to the opinion of the court, 
** whether this was a total or a partial loss ?" The author, 
who was the foreman, respectfully asked his lordship,— 
" Whether free of particular average did not mean,— ^e?e 
of the effects of sea^inaterV* He answered " certainly."— 
•• Then mylord,*^ he replied, •* the jury are unanimously 
of opinion, that the sugar having been washed out by sea- 
water» and the underwriters being free from the effects of 
damage from that cause,*— there is no claim on the po« 
licy.'' The judge appeared dissatisfied, but a verdict was 
recorded for the defendant. At the sittings in the follow^ 
ing terih, Mr. Serjeant Lens moved to set aside the ver- 
dict» and have a new trial, on the ground ** ihat the jury 
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II. As ta the meaning of the words, ** unless 
general/' 

» 5 Bur. jup. It has been contended' that the words of the 

1550. Marshal!, 7. . i i< 

2JS.5. meijiorandum amount to a condition to be free 

from average unless in the case of a general 
average, or the stranding of the ship : but, if 
either of these events should happen, the war- 
ranty was discharged. This was over-ruled, as 
it might be expected it would be, by Lord 
JMansfield ; — and it is only mentioned here for 
the purpose of giving an additional proo^ if 
any were needful, of the ambiguity in wording 
the memorandum, and of the necessity of a re- 
vision of it. The words, ^* unless general^ ob- 
viously mean, as is the practice, — ^that in all 
cases the underwriter shall be liable to the pay- 
ment of general average, whatever may be the 
amount. 

III. Of the meaning of the words ** or the 

SHIP BE STRANDED.** 

These words must be taken as they bear 
upon the whole of this clause. 

Five years after the memorandum was intro- 
• Cited 3 Bar. duccd, a causc was tried at nisi prius* before 

liep. 1555. ^ 

7 Term Rep. 

t9%. Manhall, had somewhat intemperately taken upon themselves to de«- 

«fS. n. ^. jg ^^^ ^^ ^^ ^ijjg pQjnt M xijg court refused the rule, 

^ 15 Eait'i Bep. and held that the Jury bad rightly decided ^ 
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Lord: Chief Justice Ryder, and a ^special jury of 
merchanti^ — ^who considered these words as a 
condition, holding that by the ship's being 
stranded, the assured was let in to prove his 
^ole partial loss on a cargo of com. It was in 
consequence thereof that the insurance- com^ 
panics struck the worda rdative to stranding out 
of their policies \ • Vt snfn, tV9t; 

This opinion of Sir Dudley Ryder was ootf tro« 
verted by Lord Mansfield^ who held (as did * aBw. Bif^ 

1550. 

Mr.. Justice Buller ^ after him,) that the insurer • 4 ihmB^. 

78S. 

was liable in case of stranding, only for the da- 
mage arising from such stranding. This was 
considered as law tiU the year 1790, — when 
Lord Kenyon delivered his opinion to the con-r 
tlary'. In 1796, it was determined,, after so^'Cted r 7W«* 
lenm argument before the Court of King's 
Bench S — that in the event of the Aip Imng'fTmnBep. 
stranded, the assured was let in to claim ats^ 
partial loss on the artidea enumerated as free 
of*average, and these articles were by that event 
put ill the same condition as any other common* 
dity. (1 ) * Lord Kenyon said,^— ^^ if. it .had been 

(1) It may be remarked of those gdods, (which are war-' 
ranted free of particular average, . unless the ship^be 
stranded,), that if they are by the stranding put in the 
$am€ condition as any <Aher goods which do not come 
within the warranty — then no claim should be made oa. 
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intended that the underwriters should only b^ 
answerable for the damage that arises in conse- 
quence of the stranding, a small variation of 
expression would have removed all diflSculty; 
they would have said, * unless for losses occa- 
mned by the stranding.' But in the body of 
the policy they have insured against all losses 
from the causes there enumerated, which include 
stranding ; and then follows this memorandum, 
the evident meaning of which is, ^ free from 
average unless general, or unless the sliip be 
stranded ;* so that if the ship be stranded, the 
insurers say they will be answerable for an ave- 
rage loss. That appears to me to be the true 
sense and grammatical construction of the po- 
licy." Mr, Justice Ashurst said, — "As it is 
difficult when a ship is stranded to determine 
whether or not th^ damage to the cargo arose 
from the stranding, or in what d^ee it was 
imputable to that cause, this memorandum seems 
to have been introduced to avoid that inquiry, 
and that when the ship has been stranded^ the 
insurers consent to ascribe the loss to that cause. 
This construction will prevent endless litiga^ 

the inf urer for the effects of any other damage than that 
which he would be h'able to on any other ^oo(/f— which 
in a case of this nature can only be sea-damage ;— -and not 
any damage from the nature of the article. 



Digitized by VjOOQiC 



or THE MEMORANDUM. SIT 

tion." (] ) This was the oj^nion of a most sen* 
«ible and learned judge; — ^but it is respectfiiUy 
submitted, that if the intention of the parties 
vfexe only to prevent Utigation — ^the striking 
out altc^ether of the words " or the ship be 
steanded," would be more conducive to that 
end than any construction that may be put on 
them. 

Article S. Of the word " stranded ;" and 
what shall be considered as a stranding with' 
in the meaning of the policy. (2) 

For a ship to be stranded within the meaning 
of the policy, it has been said that, she must be 

* (1) This opinion of Judge Ashunit will remind us ot* 
•that of Molioy, who wrote one hundred and fifty years 
ago,— and who in his book called De Jure Maritimo et 
A^avo/iy— speaking on the subject of the perils enumerated 
in the policy, — says, the words are so comprehensire, that 
all those various questions which occasioned much debate 
and controversy among the lawyers of former days are 
now Jinaily settled! Though we are not well acquainted 
with the lawyers who preceded Molloy, nor much with 
him as a lawyer, yet we may safely affirm that he was no 
prophet, 

(2) On a late occasion in Guildhall, when the author 
was on the jury, the learned lord who presided in tlie 
Court of King's Bench said, — ** It is much to be lamented 
that some understanding cannot be ha^ on this subject. 
Either abolish the clause or determine what sbidi const!* 
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cast m shore by 1^ violence of the winds, md 
vrsves, or run agronnd to avoid a greater dan^ 
^MMAiii,f4o.g^^* Some underwriters in Lloyd's contend 
that to be stranded, a ship nnist be actnally 
wrecked and leave hei^ remainB on the beaeh« 
Those who say this, perhaps aigue more fiom 
the hardship of the case, than fiom predsely'a 

wish to give the true meaning of the term ; 

they imagine that if stranding be not limited 
to this, every touching of the ground might be 
considered a stranding, and a dkim be in con- 
sequence let in to a partial loss on the articles 
enumerated as fi^ of average, unless this event 
take place;-— and thus the memorandum itsdf 
will be rendered nearly nugatory. An inge- 

^DttcyLercr, uious writer *^ ou Practical Seamanship"^ seems 

. to be of the same opinion, he gives the follow^- 

ing definition of the word, '^ when a ship is run 

ashore so that she cannot be got off, she is said 

to be stranded." The ordinance of Hamburg 

\Ord.Hanib. dcfihes Stranding,—** got fisurt upon a sandK** 
According; to Dr.. Johnson, the word '* strand" 
means •* the verge of the sea- or of any water;? 

tute a stranding within the meaning of the policy. This 
might easilj be defined, and when once so defined it would 
be of little or no consequence in general, whether it opep 
rated for or against either of the parties because its ope^ 
ration would be general*' 



tit xiv. art. 5. 
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i— <'to stratid'' is •*to drive or force upon the 
shaUows." From which it may be inferred — that 
to ^^be stranded'^ means to remain upon ike 
strand, for s<Hne specific I^igth of time, not 
merely *^ a touch and go," but a resting there. 

The great di£Seulty as it affects a policy of 
insurance^ appears to be to distinguish between 
a common casualty pf the voyage, — ^a ample 
stranding or lying on the ground, — and an ae^ 
eident which might be f^tal, or at least very in- 
jurious, if not timely prevented* 

Four cases have come before the Court. of 
King's Bench, in winch <Jie meaning of the 
word has been fully considered — three of these 
were tried at nisi priuSj and <Jie fourth had a 
solemn argument at bar. 

The first was before Lord Kenyon, in the 
year 1799'; who held <Jiat a vessel was to-be'*'^*'**"'^^- 
considered as stranded, (so as to let the assured 
in to recover a partial loss on com,) which had 
run on some wooden piles, four feet under water, - 
in Wisbeadi river, about nine yards firom the 
shore, — ^but placed there to keep up the banks 
of the river, and which lay on these piles until 
they were cut away. 

In 1801 " a cause was tried, also before Lord -M«didi,«4o. 
i^enyon, who determined the point that every 
resting on the ground could not be considered 
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a stranding. Here the ship arrived in the 
Thames, but upon coming up to the pool, which 
was foil of vessels, one brig ran foul of her bow 
and another of her stem, in consequence of 
which she was driven aground, and continued 
in that situation for one hoiur. L#ord Kenyou 
told the jury, that unskilled as he was in nauti- 
cal affairs, he thought he could safely pronounce 
that this was no stranding. The jury were of this 
t)pinion, and found a verdict for the defendant. 

The third cause to be dted was tried in 
1813, before the late Lord Chief Justice of 
^^^carap. Rep. t^g Court of Kiiig^s Bcuch ". It was an action 
to recover an average loss on a cargo of barley, 
and the question was, — ^ whether the ship was 
stranded within the meaning of the memoran- 
dum?'' 

As the ship wais proceeding down the river 
from Limerick, the wind took her ahead and 
she went ashore stem foremost. There she rp- 
mained fast for two hours till the tide flowed, 
when she got off and proceeded on her voyage. 
A witness stated that she must have strained a 
good deal while lying on the ground, but when 
she again floated it was not perceived she had 
sustained any injury. — Lord Ellenborougli said, 
** I am of opinion there was here a dear strand- 
ing within the meaning of the memorandum. 
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It is^not mordy touchlDg tbt ground that con- 
stitutes a stranding. If the ship touches and 
runs, the cireumstance is not to be .regarded. 
There she is not in a quiescent state. B|it if 
she is forced ashore, or is driven on a bank, and 
remains for any time upon the. groimd, this is 
a stranding without reference to the degree of 
dama^ she thereby sustains. To remove all 
doubt upon the question, this clause is intro- 
duced. The stranding is a condition, precedent, 
and when that is fulfilled, the warranty iigainst 
particular average ceases to have any operation.'' 
The last case to be cited was tried before 
Lord Ellenborough at nisi prius in the London 
Sittings after Michaelmas term, 1815 The 
action was brought to recover an average loss on 
a cargo of oats on board a ship bound from 
Barnstaple to London* It appeared on the trial 
that the ship struck upon a rock near Grimsby, 
where she remained stationary on her beam- 
ends for about a minute and a half; and then 
got off into deep water and resumed her voyage. 
His lordship was of opinion, that this was not 
a stranding within the policy, and therefore di- 
rected the plaintiff to be non-suited In Hilary 
term a motion was made to set aside the non- 
suit and have a new trial. The first and second 
cases above quoted were brought forward by the 
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wmiiel^— on die firtt% Ixnrd Ellenboroiigh re- 
marked, — ^ I shauU not take tli^ diflference, 
wfaetiier the ddp was thrown upon the ^les, 
mnd, or what is in common parlance called the 
ftnmd, proTided it is a stoppage of the voyage. 
It mnst be ^/iii^i/ on the place where it stops, 
irii^er it be upon the shore or on any other 
^ace. There must be a resting^ an interrup- 
tion of the voyage.^ It was then contended, 
that in <Jie case before tiie court tJiere was in 
point of £act an unequivocal resting, no matter 
for what time— there was an actual stopping, 
and resting upon the bottom for a minute and 
a half. The ship was actually arrested in the 
progress of her voyage for that period. If the 
voyage was stopped for any time, no matter how 
short, it was a stranding within the meaning of 
the memorandum. Lord £llenboroi!igh said, — 
** the evidence at the trial was, that the ship, 
coming out of the harbour of Gh:eat Grimsby, 
Httudk upon a rock and r^nained there about a 
minute and a hal£ You must then come to 
this rule, — ^that every instantaneous stoppage 
of the progress of the voyage is a stranding-^ 
that a stoppage for the minutest portion of time 
is an interruption of the voyage, and conse* 
quently a stranding.'* The counsel said,— ^^ I' 
must certainly contend that" " Then,- ije- 
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somed his lordship, ** I say that is not the 
meaning of a poHcy of this sort. The troe 
meaning of it is, — ^where there is a settling of 
the ship npon the hottom from whieh a numher 
of injnries may arise, — such as the strainii^ of 
all the timbers, and so forth, where there is a 
sort of wreek pro tempore — ^then, and then only 
are the underwriters liable. There was never 
more waste of understanding in the discussion 
of any subject, than in endeavouring to find out 
the meaning of this word ^stranding,' which 
was rather the construction of a term of science 
than a question of law; and I should never 
have made this observation perhi^ did I not 
feel some d^ee of conscious shame in the part 
I myself have taken in the discussion, when ac- 
tivdy engaged in the profiassion. There must 
be a wreck of the ship pro tempore to bring it 
within the memorandum ^ (1) « 4 m. & sd. 



503. 



A great deal has been said in Lloyd's about 
the neoessity of extea-assistance being rendered 



(I) It would be difficult for nautical men to know what 
it meant by this sort of wreck. It has been however sug- 
gested to the author/that it is probable his lordship had in 
▼iew the ** echouement simple *» of the French writer*, 
which is described b}' Emerigon, ch/ 12. § IS. 
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to the dup;-^of part of her cargo bdiig taken^ 
out ;«— and in &ct, that if she were got off the 
g^und without any other assistance than that 
of her own crew, there would be no stranding 
within the meaning of the policy. I am glad 
that I have it in my power before dosing this 
subject, t6 say that all these are mare specula- 
tive pomt& This last decision will, it is to be 
hoped, if the claiise be suffered to remain, put 
the matter finally to rest (1) 



As Magens' work on insurance is scarce, and 
is not generally known to men of business of 
the present day, and as he was a merchant of 

(1) Since the third edition of this Essay two cases of 
Stranding have been decided. By the fitfit it was deter«* 
mbed,— where a vessel struck upon a rock and remained 
fixed for the space of fifteen or twenty minutes, in coiise« 
quence of which she sustained a material injury,— that 
this was a stranding for which the underwriters were 
F 1 Stark. l3Ltfi. liable. P In the Hcond (which is not yet reported) the 
^•^^ author was on the jury, when' it was held by C. J. Dallas, 

that to constitute a stranding, « a ship must he driven on 
shore by the force of the winds and waves, or strike on a 
hidden rock.^' The ship, ra the case before the court, 
was in harbour, where the tide left her, she fell over, and 
ivas bilged : this the judge said was not a stranding within 
the meaning of the policy. 
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great knowledge and ^perience ' in insurance 
and shipping affairs ; — ^perhaps I cannot bring 
this essay more usefully to a dose than by quot- 
ing what he says in die last pages of his ela- 
borate work. 

He strongly recommends to merchants** toniMag.4f7. 
proceed on his plan ;— (that of stating general 
and particular Average cases,) and he remarks, 
— " by the diversity of cases, as wdl as of the 
intricacies and diflBculties resulting therefrom, 
which time might present to their view, they 
would find that a great deal more remains un- 
observed than has been touched on already ; and 
that the longer we apply ourselves to the practice 
of making observations, the more we shall be 
convinced that we knew but little before. 

** If we look back to the suits at law which 
have been carried on for many years past (l) 
about these affairs, and could at the same time 
be let into a true detail of their merits, we 
should find that most of them have arisen from 
our not having given ourselves the trouble to 
explain our own meaning, and the accustomary 
methods of such dealings. — ^And we are tho- 
roughly persuaded, that the lawyers of most 
eminence will allow, that such matters as are 

(I) This was in 1755. 
Q 
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oontaiiied in the foregoing ease^, mkj be m\uh 
better decided by eiqperieneed merdbantfl and 
good accountants, than by parsons however 
learned they may be, who have studied the 
•vweiiifaip.T.law only*.'' 
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PABT V. 

• ■ • 

0f ^vbitxutUm. 



Abbitbation has of late years become of the 
very first importaiiee to the mercantile 'woprld : 
the immense increase of <he business of Lloyd's, 
would without any other cause be sufficient to 
account for this; as, from the law and the 
practice being unsettled, insurance necessarily 
produces subjects of di&renoe ; it having been 
well observed, that *^ there is scarcely any ccm- 
tvact which a^brds a greater npmber (xf questions 
of daubt and difficulty than that of marine in- 
suraBoe'.*' •Mmh.pifr. 

. The olgect of every one engaged in com-^*^ 
mecce, ^ to obtain a settlement of the disputes 
Qocuring in the course of his business with 
as little delay, and at as small an expe|ise» 
as possible. . This, which may be considered as 
an axiom, could not fail to strike those who had 
Q 2 
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the formation of codes of insurance law ; and, ac- 
cordingly we find, in all those compilations most 
worthy of attention, an article, directing all dif- 
ferences arising between the parties, to be refered 
to the tribunal, or chamber of commerce, of the 
city, which appointed arbitrators to settle the 
dispute; and in all foreign countries having much 
external commerce, this is the practice of the 
present day. In England, up to the commence- 
ment of the seventeenth century, it was the 
custom to refer insurance disputes to the arbi- 
tration of merchants ; but, nearly at the close of 
fc 45 Eiu. c. 1?. the reign of Elizabeth, an . act was passed ^ by 
which the Lord Chancellor was enabled to grant 
a commission to ceitam persons to try all insu- 
rance causes ; and ** to prevent delay," they 
. were authorised to proceed as well out of term 
as in: but, as if the high officer from whom 
the commission was to emanate were jealous of 
the power given to this court, it was ordained, 
that if cither of the parties were dissatisfied with 
its judgment, a right of appeal lay to the Chan- 
cellor himself This, one would suppose, would 
have been of itself sufficient to have defeated 
the intent of the law, (which was expressly made 
" to prevent delay,*') without the intervention 
df another clause, which, if inforced, would pro- 
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bably, in a very short space of time, be the de- 
struction of all the courts of law and equity in 
every country in Europe ; this was, — the ex- 
pressly prohibiting the conmiissioners and officers 
of the court firom charing or receiving any fee 
for their trouble; and not appointing them any 
salary for their services. With these two clauses 
in the act, we cannot be surprised, that " the 
Court of Policies of Assurance'' did not answer 
the purpose intended; and the £ict is, that 
either firom its dilatwy proceedings^ or firom the 
non-attendance e( the commissioners, (both of 
whidb might have been anticipated,) it soon fell 
into dimse. Other reasons are given by the 
lawyers for this, but commercial men, in the 
habits of business, will perhaps consider these as 
suffideht. In the preamble to the act, (made 
in 1601,) it is stated, — that before the passing 
of it, the settlement of these disputes was left 
to die arbitration of merchants; which were 
to be, " certain grave and discreet men, appointed 
by the Lord Mayor of London." Thus, before 
this act, merchants were in England, (as they 
had been in foreign countries for a long time 
previous thereto,) considered the only expounders 
of the law of insurance. 

The author is too well acquainted with, and 
has too great a veneration for the principles of 
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the iaw of England to depreciate the value of 
the decisions of its oourts of judicature; yet 
it cannot be doubted, that notwithstanding thesei 
and all that has been written on the sulgeet, 
the ]^actice of insurance is still unsettled^ iiew 
cases constantly occurring in Lloyd's on whit^ 
diffisrences o£ (pinion arise. These differences 
in r^;aid to the practice, always taking the law, 
where it is settled, as the ground-work, arel pro* 
perly the sutgect of arbitration ; and ihd more 
so, as there is no altematiye in ^e setflem^nt 
of Insurance disputes^ but a suit at law ; 1^ die 
demand being a demand in law, courts of equity 
will not, or rather cannot, interfere, &om haviiig 
5i5^Sf'iSl'*^ jurisdiction over it^ Matters of aeemmty 
either mercantile or otherwise, are also more pe- 
culiarly the suljects of reference, since ^'Actions 
of Account" in the courts of law have fallen into 
disuse, fircmi dieir not carrying damages with 
them. Copartnery^ which by the civilians is 
called " the mother of discord," is also a finit- 
fiil source of arbitration : as are all Money trans- 
actions, in which the sum claimed or due is 
uncertain; — uncertainty being the essence of 
arbiteament. For things which are in their 
nature certain ; — such as a debt due on a bond,* 
damages recoverable by a judgment of a court 
of law, and the like,-i-would not be made' the 
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ralgeet of arfattratum ; — becaiuie in such eases the 
demand is already ascert^ed by law. The 
adiirantages of referring to atbitratdon all oases 
of oomplicated calddations must iqipear evident^ 
for even the learned judges on the bench always 
suggest or admit, the propriety of adjusting 
them out of court. 

But, in general, the great advantages which 
arbitrations have over suits at law are these ;— ^ 
the parties themselves can be heard on oath, 
and produce their documents without the ne- 
cessity of proving every item, and every hand- 
writing, which the forms of the courts of judi- 
cature require. Many cases occur, where it is 
essential for the ends of justice, that the strict 
rules of law should be dispensed with ; for, from 
want of precaution, or from oth^ causes, it often 
happens with the best intentioned, that there is 
no other evidence to be had than the parties 
themselves ; and, unless men were to adopt the 
maxim of the sophists,— ^f ** living with their 
friends as if they wotild one day beoomo their 
enemies,'' sudi cases must often occur. It has 
indeed been very prc^rly said, — ^that a judge 
who can examine the parties themselves ; who 
can observe their looks and demeanour; and 
who, without being confined to the strict rules 
of evidence, is at liberty to decide from cirriuiti- 
1 
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stances of probability, has manifestly a singular 
advantage over judges in courts of law, wh^e 
the forms of action, modes of pleading, and rules 
' Kyd, 3. of evidwioe must be strictly adhered to **. 



•El 
t.6. 



It is intended in the following pages to avoid 
the technicalities of the law, at least as much as 
the nature of the subject will admit of; and to 
this end the cases which have been determined 
wiD not be quoted at length, and those which 
are not essentially necessary to elucidate the 
general principle, will only be noticed so far as 
is connected with the praqtice of mercan- 
tile ARBITRATION. 



Sect. I. 

OF THE ARBITRATOR. 

An Arbitrator is an arbitrary judge. This is 
the true etymolc^, which we trace back to the 
Roman law ; for in the Institutes, which bear 
the title of " the Elements of Justinian," the 
discretionary Judge is what we call an arbi- 
trator ; and the actions depending on his arbi- 
LJusti.ir. tration are called "Arbitrary V An arbitrator 
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was one of the most ancient and honourable of 
judges ; the office occurs firequently^in the Ins- 
tory of Rome, arbitrators being appointed to 
settle differences between hostile kings, who 
were allies of the Roman people. 

The difference between the two terms,^ — ^Ar- 
biter and Arbitrator, — ^is really only verbal, 
though some say, that the former signifies a per- 
son nominated by a judge to arbitrate a point 
of law, and that the latter is used for a person 
chosen by contending parties to settle their dis- 
putes. Civilians make this distinction ; but 
the term ** Arbitrator," is sufficiently compre- 
hensive, it being used in rules (^ covit and in 
judges* orders. 

We proceed to treat of the competency 
and the eligibility of an arbitrator ; before 
which, however, it may be proper to say some- 
thing of his power as we find it in the Roman 
law, and as it is reo^nised by the law (^ Eng- 
land. An arbitrator then, is like the Lord 
Chancellor, a judge in equity; and like him, 
his judgment is presumed to be governed purely 
by the law of nature and conscience. From hid 
sentence there lies no appeal ; and no legal, or 
other tribunal, can enquire into the equity of his 
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decision. Tliis wa^ the law two thoueaiul years 
^ Dig. 1. xvii. u ago, and ao it is at this day ^. 
9'£q.ca.'abr!^8o. EvBTy man whom the law supposes capable Df 
I'veieyiun. judging, whatcveT may be his character for in*- 
^^' tegrity or wisdom, is campelent to be an arbi- 

ixkUXi because, it is said, — " he is appointed by 
the parties themselves, and if tiiey choose ail 
improp^ p^'son they must suffer for thmr own 
folly.** The persons whom the law considers 
ineompetent, and whose award would be set 
aside, are as follow : — 1. Those who by nature 
or accid^it have no discretion, — such as an in^ 
Mue person^ or one who is bom deafand dunab. 
8. A person under age. 8. One under ikui 
oontroul of another. 4. An in&mous person, 
i. €. one attainted of treason or felony. & 5. 
One of the parties in dififeGrence, f<Nr aliquis non 
debet esse judex in propria eamsa, is a maxim 
in hm. With these exceptions, every one is 
« i>ig. I. iv. 1 8. competent to be an arbitrator ^ 
f . J c. IV. j^ ^ almost unneeessiEuy to observe, that in 
one who undertakes to practice as a professional 
arbitrator, there is an essential difference be-» 
tween being competent and beii^ eligible. The 
latter is a ddicate subject to treat of; but in a 
work of this nature it will not be thought ir- 
relevant to say something on it ; and more 
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purtioularlyi as it is entirely m consequence of 
an improper choice of ^arbitrators that references 
hare been often deprecated as acting directly 
contrary to their intuition, viz : — retarding the 
settlement of differences, instead of bringing them 
to a dose. In f<»rmer times, when our com- 
maree was not so extensive, mercantile business 
Was conducted on a comparatively limited scale ; 
and the character and requisites of a merchant 
were not precisely what they are at the present 
day. Now, — ^many of the merdiants of Eng-* 
land are her senators ; — many rank with her 
nobifity ; — and some (as the dir^t<»rs of one oi^ 
our great trading companies,) are in power 
greater than even " the princes of the earth." 
Heretofore, merchants of London aspired to the 
rank <^ chief magistrate of the city; — ^these 
were the times when, as has been before men- 
tidned, " the Lord Mayor of Lcmdon appointed 
certain grave and discreet men to be arbitrators 
of mercantile differenees." Ijt may readily be 
conceived, th%t if this custom were to be revived, 
but few persons on the Exchange or at Lloyd's 
would be found to submit their cases to their 
decision ; for, though to be grave on solemn 
occasions, ii^ as desirable as to be discreet on all, 
yet gravity and discretion are far from being the 
only requisites in a mercantile arbitrator. 
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' Other qualifications are therefore necessary ; 
' and these shall be briefly stated : — The first, as 
a ground-work, is a general knowledge of the 
law, as it relates to commerce, navigation, ma- 
rine insurance and shipping. The next essential 
requisite is, a complete acquaintwce with mer- 
cantile business, (or, as an old merchant once 
expressed himself to the author, — " his mind 
must be rounded by commerce,") from the most 
extensive and intricate transactions, down to 
merchants' accounts; and (Ms latter, though 
generally considered as the exclusive province 
of ** an accountant," must not be treated too 
lightly ; — ^for who can doubt, that a man well- 
skilled in figures, might in complicated matters 
of account, give a turn to a balanee, which it 
would require all the knowledge of an arbitrator 
equally skilful with himself to unravel and 
detect: in this acquaintance with mercantile 
business, we include a competent knowledge of 
the principal ports and trading countries in the 
world, and their exchanges, monies, weights and 
measures, customs of trade, &c. To these must 
be 'added, a practical knowledge of ships and 
^ea-voyages; — for, amongst the most prolific 
sources of arbitration, are captains' (1) and 

(1) On the subject of Captains* accounts, we take this 
opportunity to quote an observation of a legal writer,— 
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owners' accounts. We conclude this list with an 
indispensible requisite, — ^which is, a thorough 
knowledge, not theoretical, but practical, of the 
business of Lloyd's, comprehending that of an 
underwriter and of an insurance broker. 

The reader may perhaps imagine, that few 
persons will be found who possess these various, 
and in many respects opposite qualifications ; and 
he may infer from thence, that few persons are 
eligible^ or fit to be professional mercantile arbi- 
trators; — ^if he do so he will be correct, — ^for 
after all that has been said, the greatest and 
most essential qualifications remain to be enu- 
merated ; but these' are indeed not to be obtained 
by study or labour, for they depend upon the 
moral character of. the man, and are obligations 
imposed. upon the arbitrator from. the nature of 
his duty ; they are as follow : — a disposition 
to act on every occasion with the strictest im- 
partiality, without any regard, (at least undue 
regard,) to the party by whom he is chosen; 
always retollecting that he is not his agent or 

** Captains' accounts should not be allowed toithotit 
vouchers ; as the law entertains a very just jealousy of this 
species of contracts, in which the same person at once 
incurs and admits his own account; those who are in 
. such circumstances, should be prepared to prove by the 
most direct evidence^ the absolute necessity of the charges 
incurred V* MHoluSSd. 
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•ivwe^oun. advocate, but his judge *>— to keep his mitt* 

69. Kyd^Tsf ' frcc ftom pTcjudice ; to weigh well the evidence, 

wheUier oral or Avrittqn ; and to be open to oea- 

vietion ; not to determine hastily ; but to r^u- 

late his . oonduct by the two great principlefl 

which ought to govern in a court of -equity,— 

"justice and utiHty/' Fmafly, the object ef 

his wishes ought at. all times to be, to act (ac- 

ooffding to one of the oldest definitions wfaidi 

has been given of justice,) wildi tUe ooiuUmt and 

perpetual desire of giving to ev^ man that 

' EI. /u»t. 1. 1. which is due to him '. 
1. 1. J 1. 

It has been observed by a I^al writer on ^is 
subject, that, ^ were the parties submitting al» 
ways certain of a]^)ealing ta a judge of peilect 
wisdom and incorruptible integrity, the S3rstem 
of Awards would be highly benefipial to society ;'* 
this, if unexplained, would seem as if int^ided 
to discourage such a system altogether, because 
the learned writer must have been aware, that 
neither in the present, nor in any other state of 
society, could any Judge, nor even any man, of 
tliat description be found ; but he qtialifies his 
gbservation by adding, — " but this system, from 
the weakness and ^pravity of men, frequently 
becomes the instrument of the most flagrant 
injustice, and the most serious oppressicm ; for. 
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ihmi the manner in which arbitmtions are often 
eonduetedf^ the parties, instead of obtaining a 
speedy tennination to their disputes at an easy 
expense, are frequently altogether disfippoii^ted 
by having no determination at all, and are often 
involyed is- a most expensive and tedious litigant Kyd;s95. 
tion^.'' And, a more recent writer on this subject, 
has judiciously observed to the same effect; al- 
luding to perapns undertaking references, without 
being sufficiently well acquainted with the law 
and principles of arbitration^ — he says, that ^ the 
award instead of terminating the difference, 
p&m becomes the source of disappointment and 
irritation, and makes a submission nothing but i»Ptrker,pref.Ti. 
a costly introduction to a law-suit ^." 

Sect. II. 

OP THE PARTIES REFERIKG, AND OF THE 
SUBJECT-MATTER OF ARBITRATION. 

Af'ticle 1. Of the parties tvho may submit 
their Differences to Arbitration. 

It is evident, from the first principles relative * 

' to the acquisition and tenure of property, that 

every man in a free country, who has the legal 

disposal of what belongs to him, and whom the law 

recognises as having sufficient freedom and under- 
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Standing for the purpose, may contract to sulv 

• 1 Roi. Abr. mit to an award *. That is, he may agree with 

another in case of dispute, to have his cause ad^ 
judged by a domestic private tribunal instead 
of a public one/ . It foUows, therefore, that the 
only persons . incapable by ; law of * submitting 
disputes to arbitration, are, — ^persons under age, 
(called in law, infants^) and. those who are under 
the controul of another ; in other words, persons 
who are imder a natural or civil picapadty to 
enter into a contract ; for, in fitct, every one 
capable of suing and being sued, may be parties 
to.a reference. This alluUes to the principals ; 
it is, however, l^al in many cases for one person 
to submit for another. A husband may submit 

• 5 Ves. 846. for his wifc ^ ; a parent or guardian for an in- 

• 1 wiu. «8. fent "" ; one of many partners for the rest *^ ; six 
d*s Mod. 2«8. partners may submit all their differences by three 
•iBrod.&Bing.beinff bound to the other three*; a trustee for 

350, 

fd£sp.ioi. his cestui que trust ^; an attorney having the 

B3 wii9.374. management of a cause, for his client ^ during 
his absence,^— ^and the court will not set aside 
such a submission, even upon an affidavit by a 

h 3 Taunt 436. party, exprcssly denying his authority to refer ''; 
exeoutors and administrators may also refer the ' 
disputes arising out of their respective situa^ 

» 1 Term Rep. tions ' ; an agent who underwrites policies of 
insurance and settles losses for another, has an 



691. 
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imptied authority to refer a dispute arising out 
(rf a policy ^ ; aud in consequence of such im- ^ * c^p- i» 
plied authority* the suhmissito is binding on 
the principal alone ; though, in general where a 
man is not expressly authorised by another to 
submit for him, he himself will be bound by the 
award, and not the principal for whom he sub- 
mits *. Thus, in the above cases, the wife and ' « k^ »»• ^o^» 

718. Kjd,4«. 

the infant will not be concluded by the submis- 
aon of the husband, and parent or guardian, 
thou{^ the latter will be responsible to the op- 
posite party for their defeult ; because, the wife 
and the infent cannot give an authority which 
they do not themselves possess ; and executors 
and administrators, submitting to arbitration any 
disputea between them and others in right of 
the testator, do it at their own peril. The as- 
signees of a bankrupt cannot legally have a 
general power to submit matters connected with 
the estate to arbitration, according to their own 
discretion ; for bf statute '", the creditctfs prteent " ^ ^~* u* «• 

• . , £0. i S. 

at any one meeting cannot give such a power ; 
if reijuired, there must be a meeting of the 
creditors advertised in the gazette, and the pur- 
pM; of it must be expressly stated in the adver- 
tisement *. MAlkyMan 
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Article 2. Of the subjects which may he 
submitted te Arbitration. 

It i¥iU be inlered ftomtiie fiM^^ 
that greftt latitude is given to references; sad 
in fiict, every dispute oomiected with the wotfoih 
dtion and the diiposal of property, may be »- 
.£sred to arilntrationj as may any questiolis of 
hnr; and all personal wrongs whidi wddd ob- 
tain compensation by the verdict of ajnry, or 

• 11 EMt,46. whidi might be made the su^fectof ]IldiotIneBt^ 
This is the result of all that has been writtn^ 

p KTd, ciii. ^^0^d that is not Utile,) on the snlgeet ^ 

c.ia.ci. We aie indebted to the leaned jndgesp who 

have of late years administered the laws of ^aie 
country, for an eactension of these privik;ge8, aosd 
it is but just to say,— dbat contrary to former 
practice, they have given every possiUe encou- 
ragement to this mode of settling diq^utes, 
often, as has been mentioned beftre, recom- 
mending it £rom the bench, and putting tibe 
most &vourafaie construction on thd award ; in 
confiiinati(m of this we may quote a leanvd 
^ef justice, (Mansfidd) ifdio lately said in She 

*' court of C!ommon pleas, — " the courts have 

sometimes been very strongly inclined against 
awards, as carrying aiwy causes from their own 
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J!nri«diettoii to ith^ deddoa (^ l^vat^ persons ; 
but they now give these instruments a more 
UJiewl coMtniction V ; i T?°»*- ^^ 

• "* & Tide Bar. 

It is scarcely necessary to say, that the systen^ ^* ^^• 
of references does not extend to the compound- 
11^ of crime, n^ of any action, where it is ne- 
eeesary for the benefit of society that the <^« 
fender shoidd suffer as a pubHc example: an 
act ^i^iefor^ which is liaUe to an indictment 
ix felony, it would be criminal to submit to a 
Tefi^dice. With this excepticm, there i^ scarcely 
tfiy dispute or dJ^Eerence but may bemadetha 
sulgect of arbitration. 



Skct. III. 

OF THE MODES OF REFERENCE. 

Theie are several modes by which disputed 
matters may be refered to arbitration, — ^tbeee 
are as fellow :— 
•" !• By a RULE OF court. 

t. By a judge's order. 

8. By a deed under seaL 

4. By a stakped agreement. 
1 5. By mutual bonds, 
r 2 
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6. Bjr a wiittea agreement <m unstamfed. 

PAPER. 

7. By a written agreement on a POLICY of 

INSURANCE. 

8. By PAROLE. 

An the above are l^al modes of submission. 
Of the first, viz :— by Jtule of Court at the 
sittings of Nisi Prius, there are two kinds : — ^the 
one by constat of the partiej?, through their 
counsel, during the trbl of the cause, for the 
purpose of ending the suit without the risk of 
a veirdict; when a juryman is agreed to be witJi* 
drawn : the other for the purpose of ascertain- 
ing the damages; when a verdict is recorded for 
the phiintiff, subject to a reference; which, when 
the trial is before a special jury, is generally made 
to one of them ; though, when the matters in 
ccmtroversy involve a legal question, the reference 
is usually to a barrister. 

The second mode of submission, viz : — by a 
Judge's Order, is resorted to when a suit has 
commenced, and before going to trial; but this 
does not necessarily imply a stay of prooeedinga 
in the cause, and, they may go on, unless it be 
expressed in the order that aO proceedings shall 
Y^LoMRa^w. cease*. 

^''^ The third mode,— by a i>«<erf undar seal is 
required when a question is depending relalive 
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ti^iyi indenture with mutiiar covcmimts. Siidi 
submission must be in the form of a. deed, and 
hare a deed stamp(l) to make it valid; for i 
spedalty cannot be answered but by a specialfy \\t Mod. n. 

All matters of simple contract, — such as in^A.54. 
surance case?, unliquidated accounts, &c. may 
be submitted by Agreement. (2) 

The fifth is the customary mode, viz: — ^by 
mutual Bondiy (3) with a penalty, oq condition 
to bee void on performance of the award. 

An Agreement of Reference, though on Urh 
Hump^ Paper is not illc^, but to make it 
validL it must have an agreement stamp, <nr a 
deed stamp, according to the nature of the mat* 
ters refered, as must the award. 
, An agreement to refer the matters in dispute 
on a Policy of Inmrance must have an agre^ 

(1) The present stamp duty oa a Deed Is £\. 15. 0. 
for the first 1060 words, (15 common law sheets) and 
t£l. 5. 0. for every 1080 words af\er the first. The stamp 
oa an Award b the sane as on a Deed. 

(2) The stamp duty on an Agreement which shall not 
contain more than 1080 words is £\. 0. 0. ; and if rooio 
than lQi<0 and not 2160 words £\. 15. 0.; if 9160 or 
wore, then a priogressive doty of jf 1. 5. 0. for every 1080 
words above Uie first. 

* (S) The stamp dt|ty on an Arbitration Bond is the same 
faonan Agri^efiimHU 
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menti stamp, and the «w&td must h&ve an amuni 
gtattip^ before a legdl daim can be made; but it 
is not neeeissury that ikete should be a rtanip 
for each sum subsmbed by each underwriter; 
tor it has bten held» that they hate sUeh a com* 
inunity of ihterestis in the aubject famored, that 
if they all agree td )tefet a d^nan^ <yne stamp 
for the agreement, and one for the award ia 

• «T«ontm.g|ilaoient^ 

1 Mfffrii, 5S5* 

When the agreiement to refer i« by tiie bat 
mode, which is merely H>erbal^ it may be aimply 
to Mbshit tiie matters m dispute to the dmbnehi 
#f1&e arbitrajbcm, without an ^re(3S promiae to 
p^^nn the award, or it may be aeoompanidl 
by such promise, but the effect is the sime in 
either eise, and an action may be maintilned 
«Kjd,io. eft the awatd^ When, however^ a parote 
agreement is reduced into writing, it must be 
on a stamp accor£ng to the nature of the miit- 
ters refered. Where the submission is verbal^ 
without a proviso that the award shall be made 
in writing, a verbal award has been held to be 

• s Ball. sji. sufficient *. It may be as well, however, when 

pen, ink and paper can be obtained, that neither 
• the agreement to refer, nor the award dieuld be 
verbal. , 

By those of the forcing modes of referenoe 
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which are m trntiag, it is iB the power of the 

parties to a^pree, that the anhmissioii shall he 

made a ruk of any of hb w^^esty's courts of 

reoord which they (the parties) shall dioose '; 'sut. 9, 10. 

eaccept itt a case where the mattars rrfered have M- 

heea previoiisly Biade the subject of an indict- 

ment But the submission to refer by parole 

cannoC be made a rule of court, because d^. 

words of the act ure, that tiie parties shall '' in^ 

sert such their agreement in their submission s.^'c 7 r#rfit.R9.i. 

l%e use of this i^eement is, that on either of 

the parties refomig to submit to the award, the 

court in which the submission is reoordect wiU 

in geMffal, on application being made by the 

otihar party, and the usual afiUavits put in^ 

issue an attadunoit to compel the performance; 

which will be made absolute, if thare be no 

motion ftr a rule to show cause against it: 

Though, in all cases it is discretionary with the 

court to grant an attachment **; as the party »istran|re,695. 

may have his remedy in an action on the award. 1 s^d. ste. 

The sttbmissioB may also be made tha rule in 

a court of equity'; and the Court of Chancery' iAiis(r.(A«p. 

will compel by attachment the performance of 

an award made in pursuance of such submit- 

sion \ It is therefore advisable for the benett k s vem. 444. 

of both parties, whose ofegect must, or ought to 

be, on enteniig into a xeferei^ce, that the matters 
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in dilute shall be decided and finally^ pnt to 
rest, that this clause should always be inserted 
in the instrument ot reference. But, in^r^^acd 
to the second mode of reference, it has been 
held, that it is not absdutely necessary that the 
rule should be made of the same court in which 

iiAa»tr.f73. the suit is pending*. It should be borne in 
mind that, according to the statute, it is the 
submission and not the award, which is to be 

m t Btrnif^st. ™^c » rule of court " ; and that this may be 

i 1L^!k)«!^^' done at any time, (if the courts be sitting,) that 
is, before the arbitrators commence the investi-- 
gation, during their proceedings, or after the 

> 6 Vetrj, 10. award is made " ; but, for reasons mentioned in 
the next section, it is better that it should be 
done as soon as it is practicable, after the agree- 
ment is perfected. 

This statute, which by making the process 
summary, prevents litigation, and which must 
be so peculiarly beneficial when generally known» 
was not, however, obtained without a struggle ; 
for as near to our own times as those of Charles 
II. the courts were reluc^tant to grant thm in- 

•Videiap. fii. terposition%— such a domestic tribunal inter- 
finring too much with their legal habits ; . for 
it is said, that in more instances than one a 
judge on the bench, — alluding, to r^efencea 
by Older of nisi priuSfr^has been heaid to 
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ctedare, that iie never knew any good toiaiise 
firomthem^ jfKyd,fi. 

' In those cases indeed, where from the nature 
of the busings the greatest number of questions 
for reference occur, viz :-i-on policies of insurance, 
it is jiot customary to ins^t this clause; per-^ 
haps, because such are generally considered aa 
friendly references, and by giving a legal turn to 
the thing it might have tiie appearance of in-^ 
tended litigation. Instairces have, notwithstand- 
ing, come under the author's notice, when sudi 
a dause would have been found useful 
< In all agreements of reference, where the 
]NtnHisioiis<of the statute have been complied 
with, it is imperative on a court of law or , 

equity, to enter the submission on its record ; 
which is materially different firom whatmi^t 
be infered, from some bonds and agreements, of 
reference drawn up even by lawyers, in whichithas 
been made optional with the court, — the words 
of the agreement being, ^* if the court shall so 
tiiink fit," or ''if the court shall so please ;"! 
which can only appear with propriety in a 
judge's order of reference, or in one by rule of 
court — such references, (i. e. while an action is 
pending,) not coming within the operation of 
the statute*'. In an ordinary agreement of ^ 3 Vet. jm, 
reference these words can only tend to mislead. 
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T%e ocnditraii of the printed finrm <»f. aa tt-. 
bitrati(m Bond is &r from bong ooofdlirte ; it 
does not contain the chne» for nddng the 
submission a nde of eoosrt, (1) thouf^ die Mt 
expmsly gives leave <<to iaaerfc aiicfa iktk 
agreement as the am£ticn qf the bandf not 
does it ocmtaia another daiise» wUdb, £Nr the 
secority of the arUtrators^ it is of great impoi:^* 
ance should be inserted in all i^;reeme&ts of 
letemee^vis: — ^that tiie parties ^^ will not briig 
nor pioseente any action or snit in any eo«rt of 
law or equity, nor file any bill in eqmty, agmsl 
the said arhitnitors, or any or eith^ of them, 
of and oonecming the prenuses so refered." 
« Neither has it the danse to put the costs of the 

refemce in the discretion of the fubitratoTi 
These very material omissions oi^^ht t^ be atr 
tended to, when the printed fimu is revised imd 
eorrected 

It is cnstomary in artides of partnarship^ aad 
agreements of thatnature, to make a provisioai^ 

(1) The liberality of the courts^ in tbeir constructioB of 
agreements of reference* cannot be better exemplified than 
fai the following case, — ^where the agreement to make the 
aubmiaBioD anile of court did not appear in the cooditiaa 
of the bondy but was written at foot, toUhaut being signedp 
the court did not refuse the rule,— considering the in- 
» Bwtiei» 55. tention of the parties to be what die wridng purported ^- 
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<^tiiAt all Aspuies between the partite rekfiv^ t(y 

tkdr intended ttraniadions in bumAetn, ahall he 

refered to arbitratdra indifferently ehosen," fte; 

Such a clause is useless* The general principle 

%as settled, inacase whefe a ctatise was inserted 

hk a policy cdT insurance, that ^* if any dispute 

dkmld arise betwe^ the parties it should be 

refered to arMtratioA ^ thid Was hdd by the 

eourt to be nugatory; for without it, the parties 

might, if they thought proper, sulmdt their dif^. 

ftrenees to arbitration, iknd witii it^ neither could 

cinnpel the other to do so : but in this case the 

tbval was of opinicm^ that if a rtiTerence had 

actually taken {dace and been determined, oi^ 

even if there had been a reference d^fiending^ 

this might have been a bar to the acti(m, thougb 

the mere agreement of the parties could not ex- 

dadetiie jurisdiction of the court'. Forit has'^Bot &piiL 

been frequentiy determined, that the authority 

df the supreme courts of Westminster is sufdb, 

that notinng but the exinress words <^ an act of 

parliament can take away or alnidge tiieir jitriB* 

diction ^ *«Hawk.p.€. 

986. 9 Bur. 
' 1049. 8 T§rm 
Xip.159.6Vet. 

It is not the author's intention to give forms sis. et ai 
•r preeed^its of agreemmts <rf refarenoe, ef 
bonds of arbitration, &c. ; these ought to be 
drawn lip by 80licit<H:s, attomies or notaries, weQ 

3 
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conyeFsant with such nm^ters, finr it has Ibeea 
seen that the printed fonn cannot be depende4 
upon. The condition of the obligation, (or that 
part .of the instrument of submission which gives 
the power to the arbitrator,) should be as concise 
as possible, and it is said firom authority, lliat 
^* any words, by which the intention of thepan^r 
ties can appear, are sufficient to make a conditicm 
• iSMnd. 65. of ap obUgation ".'' The only form whidi it is 
Ihoii^ht necessary to give, is that of a reference 
on a policy of insurance ; whidi in general is ai 
follows: — ** We, the u9dersigned,do hereby agree^ 
to refer all maters in dispute on this policy, ta 
the opinion of A. B, and C. D., with leave for 
them to choose a third person, should they think, 
it necessary ; and, we also agree to abide by th^ 
decision, (ht the decision of any two of thenu'', 
Lloyd's,. • . . jday of, • .... Signed by the as^ 
sured, or by the broker for him, and by those of 
the underwriters who may choose to refer the 
matteiis in dispute to arbitration. The awarfl i^ 
in general, in the following or similar words :—: 
" We, the undersigned, are of opinion, that th^ 

underwriters ought to pay the sum of £ 

par cent, in full for all claims on this policy, 
and cancel their subscriptions." Signed by A. ^i* 
C. p., &c It is evident, however, that evi^ 
particular reference must be worded accordiiif 
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tb the matters in difference, and, if all cbhnf 
ire not refered, thosewhich are, must be fipe^ 
tifled. 

It is customary, in references by ihejirst and 
«eci^m/ modes, to limit the time for making the 
award to some one day in the following term \ 
and if the arbitrator wi^es it to be prolonged^ 
application must be made to the court, or the 
judge, for further time. But, in ordinary bondi^ 
and agreements of reference, the arbitrator is 
allowed to enlarge the time to any day he may 
think fit, by indorsement on the instrument; 
and it is und^:stood, that this clause in the 
agreement, though it may be worded so as to en- 
hx^ the time only once, shall be interpreted to 
extend to more than once ; on this question one 
of the late chief justices of the Common pleas 
{Mansfield) said^ ^ the sense of the condition 
is,-^that he shall have sufficient time to make his 
award, and that if he cannot make it by the day 
nanied, he is to make it at any time he pleases ; 
and whether he names the ultimate day at once» 
or at a subsequent time, is immaterial \'' And> * iT'oni. 509. 
it may also be proper to remark, that when the 

time is enlarged firom -^ until — — , the 

award may be made on the last mentioned day ^ ^Br, cfa.ca. 
The time for making the award ought, indeed. 
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never to he^ed in the instnmeBt of vefiaraiQCk 
jirhetber jdie arhitntioDi be by ]n\le of court or lijr 
the ordinary mode. One of the judges qf tike 
court of King's bench lately said, — <* this term 
0nght never to beinacrted inordersof ceforface^ 
Imt it dioold be left to tbe disoretioQ of the im^ 
iiitrator alone, to enlarge the time as -he may 
«iBf.&sd.i.,requireV(l) In aU cases, where the time it 
not limited* a reaaonahle time is always mdcr* 
fltood; but on this std>ject seethe next seoticm. 

Much has been isaid in the courts of law and 
equity, and quotation might be heaped upon 
cquotation if necessary, on the sidgects of ttn^^srer 
-and uncages, but as these terms are almoat 
unknown, and are certainly not bow used in merw 
:€aBtile refiarenoes, the authiMr wiU q^ase thf 
aeader and himaelf the tioable of going iofep 
ihe detail. Hie cnatom is, for the two arfai« 
trators to choose a third; and the words in tbe 
agreement usually are, — tlmt *^ the award flhaH 
he made by them the said arbitratots, or 91^ tiio 
x)f them ;'' thus, Ihe whde of tJ^ three Meimm 
iheir authority until the award is made; but as 

(1) It is not n^qemuylo sUHfr in an award t^ havinf 
solarged Ibe time, for the 4ay to which the time for mak*- 
7 1 Oori. 5. >i^g an award is enlarged is immaterial and need not be 
S9«iuid.990. rprovedy. 

^Pri.54. ^ 



Digitized by VjOOQiC 



HF AKBrnULTIOH. 98S 

-mi^inmmtiie luitiirecf a ju^ between the 
Hmo Qfigiiial arbitzstora ; whidi^ to say the least 
\fif it, n an obno&iaiis cflioe; the thkd aifeitrator 
is chosen to assist the other two» itfid, if they 
diffsr» to brii^ the matter to a dose by agning 
the awaisd with ekfaer of thenu 



Sect, IV. 

OF THE REVOCATION OF THE INSTRUMENT 
OF REFERENCE. 

firery kind of authority is in its nature revo^ 
able, though eren intended to be made irrevoc- 
able by the express words of the agreement \* Dig. uw.t.s 
But the instrument of revocation must be of as 
high a nature as the submission itself; for in- 
stance : — if the submission be by deed under seal, 
the revocation must also be by deed"*; if the*5Co.«6. 
agreanent be m wnting, it cannot be discharged 
l>y word of mouth; according to the general 
principle of law, tlmt every power, authority, or 
obKgaticm must be discharged with the same 
scdemnities and formalities with which it was 
constituted; but if the submission be verbal, 
the revocation may also be verbal * ; and in sudi «t Kcb. 54.79. 
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a case one of the parties layiiig to the arbitr»- 
tors,-**^ 1 discharge you firam proceeding any 
further,** will be suffid^it to revoke th» 

^Kjd, 30. authority*'. 

If the submission be by bond, with a penalty, 
it is forfeited by the party who revokes the sub- . 

• Dig. 1. w. t. 8. mission ^ But, in case the time is not limited 

f4^ 7 Easti in the bond, and a considerable portion of time 
has elapsed, duriuj^ which {from the nature of 
the case,) the arbitrator might have made his 
award if he had so cl^osen, then, it is material to 
know, — that if either of the parties shall give 
him notice iu writing, to the purport, that if he 
does not make his award widiin a reasonaUe 
^time after such notice, he (the party) will revoke 
his submission, — he who gives such notice, is not 
bound by the award, if made after a reasonable 
time has elapsed, and a notice of revocation has 
been given in consequence, nor will a forfeiture 

'« K«b 10. «o. be incurred of the penalty on the bond '. 

dliL&Sel.l45. 

Though one of the parties to an agreement of 
re£srence revise his authority, the arbitcatcnrs 
are right in afi;erwards proceeding to an award ; 
because the party continuing in submissbn^ is 
entitled to his action for damages for non-per- 
fwmance of the covenant to abide by the 
, award. 
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Until the submission has been mad6 a rule of 
court, it has the Unding forc^ of an agreement 
onlyi to submit to the award of the arbitrators, 
whose authority is in its nature revocable, and 
therefore, after a party has revoked the authority 
of the arbitrators^ they cannot make an award 
to bind him ; but after the submission has beeh 
made a rule of coiurt, the party cannot rescind it 
without incurring a breach of that nde *. This is » r EMt,tfor. 
a good reason for making an agreement of refer^ 
eiice: a rule of court as soon as is convenient, 
or the courts shall sit, after the execution of it. 

It is a general rule, that the authority given 
by any man ceases at his death ; if therefore, one 
of the parties die while the reference is pending, 
that is, — ^before the award is delivered, the sub- 
itiission is vacttted ^ ; which accords with the ^ Bam. sio. 

. . , ^ -x ^ 1 .• 1 Marsh. 366. 

maxim m regard to siuts at law, — actio person- tB.6iA\d. 594. 

dlis morittir cum persona. And it has been 

said, that if a reference be entered into by one 

who should become a bankrupt before the award 

is made, the arbitrators cannot proceed ; for it 

is also a rule, that the authority given by such 

a one ceases on his bankruptcy ' ; but it would « e Taunt. 448. 

seem to be only so ii a reference under the 

statute; for in a reference by rule of courts the 

bankruptcy does not operate as a revocation, 

because it would not have put an end to the 
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suit which the banknipt had pi:eviou8ly insti- 
tuted ; for bankruptcy does not produce in law 

ksB.£cAid.f5o.a civil death of the bankrupt's rights". But^ 
(as it regards the death of the parties^) if a 
verdict be taken subject to a reference^ to de- 
termine the amount, such reference being author- 
rised by an order of nisi prius^ and subsequently 
made a nde of court, though one of the parties 
should die while the reference is pending, the 
award is to be considered as having relation 
back ta the time of the verdict, and is valid ; (1) 
for the principle is this: — by consent of the 
parties, an arbitrator is, at nisi prius, substituted 
in the place of the jury ; and when an award 
is made, the verdict must be entered so as to 

I sBAPuL 244. correspond with that award*; and the true 

7Tniiit5r4.n. ... , /• ^ . i , 

meanmg of a rule of reference is, that the 
parties consent that the arbitrator shall mould 
the verdict which has been taken ; and, that the 
verdict so moulded by him, shall be taken to be 

■ idm,ib. the verdict which the jury should have foimd ™. 

(1) The courts of King's ^nch and of Common pleas 
have been at variance in their aecisions on this subjects 
There appears to be no doubt that the death of one of the 
parties operates as a revocation, where no verdict is taken, 
but merely a juror has been withdrawn. — But in the case 
of a verdict being taken subject to a reference^ the court 
of King's bench was of Opinion that an award made after 

■ CsMi 50 i)^ ^i^ath of the party was .good in law «. 
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The verdict is therefore tslkttn pro formd subject 

to the award of the arbitrator *". • 7 Taunt 571. 

If an unmarried woman siibmit to arbitration, 
her marriage operates as a revocation of the sub- 
mission, not only on her own part, but on that 
of any other person who may have joined with 
her in the refereneef ; finr marriage is in law a 
civil death of all the w<»!ian*s rights P. ^^''^-^o 

^^ W. Jones, 368. 

It has been said, that an agreem^it of refer* sas. 4 b. & 

Aid* 950* 

ence under the statute, before it htis been inaSe 
a rule of ooart, may be revoked^ it having thea 
the binding forde of an agreement only; and 
the reason is,— that the submission itself being 
to be made the rule> when that is revoked there 
is nothing renHdning to make a rule of court : 
but it is not so in a referenoe by a judge's order, 
for in this,, thou^ the party may revd^e his 
submission^ he cannot revoke tha€ part of the 
ord^ whidi relates to the costs of suit '' ; and, as 4SB.&Aid^5. 
it is in the power of the court to make the 
order a rule.of court, if it shall so please, (with- 
out reference to any statute,) it will' be done of 
course ; &r, how can the court form any jtidg'- 
ment of what costs are reasonable and just, unlesib 
the ord» be made a rule of court'? 'W.i6. 



s 2 
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Sect. V. 

OP THE PROCEEDINGS OF THE ARBITRATORS, 

The first proceeding is, to read over the bonds 
or agreements of reference, to ascertain that they 
are worded correctly, and particularly, that they 
contain the clause mentioned in Section III., 
which protects the arbitrators against any action 
at law, or suit in equity, in consequence of their 
award. When the reference is to two arbitral 
tors, the next proceeding is to choose a third ; 
and it is often made imperative that this 
shall be done before the commencement of 
the proceedings. But whether it be impera- 
tive or not, it is always advisable, that the 
third should be chosen before an opportunity 
occurs of any difference between the two named 
in the agreement. The courts of law also con- 
isider this as the £urest mode, and recommend it 
' f Teim. 64. accordingly '. Besides which, the propriety dan- 
not be questioned, of the third arbitrator hear- 
ing the evidence from the commencment with 
the other two. It often happens, however, that 
there is a little difficulty in determining on who 
shall be the third person; each arbitrator, of 
course, wishing to have the one of his own nomi- 
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nation : in such a case, it is the custom for each^ 
to write a name on one, two, or three slips 
of paper, and draw lots for the person. It 
is proper to be known, that this mode of choosing 
a third is legal. Three cases which bear upon 
the subject, are reported in the law books ; in 
two, the mode adopted of choodng a third arbi- 
trator (or umpire) was held to be bad, but in the 
third, (the difference between which and the 
other two is scarcely perceptible to any one but 
a lawyer,) it was considered as good. In the 
first case, the tossing up a piece of money to as- 
certain which arbitrator should name the third, 
was held to be bad ^ Of the other two cases m Vem. 485. 
which are more modem, — one was in the Com- 
mon pleas and the other in the Icing's bench : 
in the former, the drawing lots for which should 
have the nomination of the third person, was 
also held to be bad " ;(1) the other case, where the •«b.& Aid.fis. 

(1) It 18 a curious fact, that on a subject of so much 
greater importauce than any civil arbitration, viz:^that 
of the conviction of the inhumui wretches engaged on the 
coast of Africa in the infamous traffic in slaYe8,-*the draw- 
ing lots for an arbitrator by the two judges, (the one ap- 
pointed by England, and the other by the power inte- 
rested in carrying on the trade,) is legal. Which is about 
88 consistent with justice, as if a jury were to toss up for a 
verdict. See the Papers relating to the Suppression ^tlie 
Slave Trade ; lately printed hy order of the House of 
Commons* 

2 
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appointment was considered by Lord Ellen-> 
borough to be good, . is as follows :-r-^^ The 
arbitrators named different persons, but eadi 
prrfering the one named by himself, though 
^ not disapproving of the other^ they determined 
to toss up which of the two nominees should 
act) and the person upon whom the lot fell, to- 
gether with the arbitrator who had named him, 
made the award, without the other first^named 
arbitrator joining in it." — Lord EUenborougfa 
said, ^^ this is not a tossing up between the 
two arbitrators, which should nominate the 
thirds in exclusion of the other, which would 
. . have been bad, acco/rdmg to the cases cited ; but^ 
after having each of them nominated one, and 
each of them thinking that the nominee of the 
other was nearly as proper as his own, (1) they 
agreed to submit their opinion to this mode of 
c . V selection of one, out of the two, fit persons. I can- 

not see any objection to this. The mode of ap- 
pointing twelve jurors, out of all those who are 
^16 Ewi, 51. returned to serve, is by lot **.'* It appears there- 
fore, that the award is not good in law, if die 
two arbitrators toss up, or draw lots for the no- 
mination of the third, but that it w, if they each 
name one, and then draw lots whidi shall be 

(1 ) But query — how does this appear ? 
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appointed. On the first case cited, the judge 
observed, that the choice ought to be fair and 
impartial, and ought not to be left to chance ; 
it should be an att of the will and the under- 
standing, but in the case of. drawing lots or 
toffiing up who shall name the third, the arbi- 
trators follow neither •. (1 ) « Kj d, 76. 

These preliminaries being settled, the ap- 
pointment ought to be indorsed on the instni- 
ment of reference', which appointment, it isucamp.N.p. 

C 17 

scarcely necessary to say, does not need an ad- * 
ditional stamp, though this, as relates to the 
i^lYpmntment of an umpire, was tlQ latdy 

doubted^. i 4 Taunt. 704. 

The next step is, to send notice to the parties, 
or their solicitors, to attend on a certain day 
6iid hour, with their witnesses and documents. 
At that meeting, the first thing usually done, 
is to examine the jurats, and see that the wit- 
nesses, and the parties, (if necessary,) have been 
r^ularly sworn according to the terms of the 
order, or the agreement of reference: If the 
arbitration be by rule of court, or a judge's 
order, the oath must be made before one of the 
judges of the same court by which it is issued ; 
but if the sut)mission be under the statute, that 

(1) Does not this reasoning apply to the last case cited 
as well as to the other two ? 

1 
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.is, — hy bond or agreement : and the provision be 
not made for the oath to be taken before a judge, 
then it may be before a magistrate, or any per- 
son duly authorised to administer an oath. And 
it m^y here be necessary to remark^ that a party 
while attending an arbitrator, appointed by a 
> court of law or equity, is free from arrest by 

ksVe»ejr,35o.oiyiI process \ For the proceedings of the ar- 
bitrators sifter this, of course no rules or prece- 
dents can be given, as they must entirely de- 
pend ^ upon the nature of the subject refered. 
But it may be well to know, that an arbitrat<H- 
is bound to ei^amine the witnesses on both sidea, 
and in the parties' presence, if required, or the 

»4 Pri.E?.4St. ^ward will be set aside\ 

The meeting may be adjourned from time to 
time at the discretion of the ^bitrittors ; they 
taking especial care that the award is made be- 
fore the time limited by the agreement, or the 
prolonged time as enlarged by themselves, has 

k Vide fQp.$ni. expired ^, Here it is necessary to observe, that 
the signatures to the prolongation of the time 
should be witnessed ; bocause the fact must be 
verified, before the court will grant an attachr 

»8EMt.ij. ment for non-performance of an awards and 

579 *" the witness must make affidavit to this fiact ; the 

affirmation therefore of a quaker would not be 
considered sufficient to ground an attachment 
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for non-performance of an award •". If the time - ridd. Prtt. 
for making the award is not limited, a reason' 
able time is always assumed, and what is a 
reasonable time is in the breast of the arbi- 
trators".. * Vide tap. ^ai. 

SbawW either of the parties refuse to attend 
the meetings of the arbitrators, after due notice 
given to him, the proceedings may go on et 
parte °; but as this obnpxious step ought not to •c«.l. & Eq. 
be taken hastily, it should be carefully as(^- ^* 
tained that the party absenting himself has been 
duly served with a notice in writing of the place 
and time of meeting. It is reported to have 
been said in court by Lord Hardwicke, that 
*^ arbitrators are not bound to give notice to the 
parties of the time and place of meeting ^''|• 3 Atk.sw. 
But this doctrine is so imreasonable, that th^re 
is no doubt that an award made, without due 
notice being given to the parties, of the meetings 
of the arbitrators, would now be sefaside ; and 
so would an award made by two of the arbitra- 
tors, without giving the third an opportunity to 
be present, and without giving him due notice 
of their meetings \ ^ Bwnet , sr. 

The last meeting of the arbitrators is, for the 
purpose of giving instructions ftr drawing up 
the award, which will be treated of in the fol- 
l<twing section. But before we conclude this, 
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a few words may be said on the fees of the arbi* 
tmtors; or, as theyare technically caIied,-^Me 
costs of the re/ere«ce,-^thDUgh these include 
also the charge finr the award, which' is always 
drawn up, (or ought to be,) by a professional 
parson employed by and paid by the arbitrators. 

Arbitrators' &es, like those of barristers and 
j^ysioians, are strictly gratuities; and like those, 
they cannot be sued for; it being a general rule 
in law, that reoompease cannot be demanded un-» 
less previously stipulated for. A soHcitor may 
diaige ioft his attendance, advice and trouble ; 
an accountant for work and labour^ and busi- 
ness done ; but, (as it has been laid down by an 
eminent Scotdi judge,) ^^ the office ^ an arbi- 
trator is absolutely gratuitous, — ^for an arbitrator 
is selected for int^rity, impartiality and ability, 
which cannot be appreciated, and do not there- 
f<Nre admit of recompense ;" luld this is now the 

^ Paik-notMb. law of Soc^laud ', Comyn says, "an action will 
not lie for business done as an arbitrator. Unless 
there be an express promise to pay him ^ sum 

•ck)in.onCon. of moucy foT his trouble V This is, therefore, 

388. 4Esp.N. , , , ^ ^ , , , . . ^ . 

V.c^m ^ " also the law of England ; and it is a sufficient 
reason i{x a daui^e to the following purport being 
always inserted in the bond or agreement, viz : 
— " the costs of the reference shall -be in the 
4iscreti<m of the said arbitrator, (or * the said 
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arbitntms, or imy two of tibtem,' as the cate 
may be,) who shall direct and award by whom, 
and to whom, and in what Banner the same 
shall be paid." For a general refarenoe of all 
disputes, di£ferences and demands does not con- 
fer on tiiearbitra:tor a power to award <* the costs 
of the reference S" as they cannot be brought *^Tcnii.R.tis. 
under the head of ** disputes, difi^rences, or de- 
mands" between the parties previous to their 
entering into it". It was formerly held, that ^J|^^' ^ 
if the award were of the costs of suit and ofst7iet,459. 
the reference, then only the costs of suit could 
be taxed» beeaUse the master could not judge of 
the costs of rderence''; but it is now determined, *Buii. 58. 

Kyd, 155. 

as £ur as relates to references by order of nisi 

priusy (and it ou^t to be so in all otbexs,) that 

an arbitrator has not an unlimited power to 

ehfOge what he pleases for Ins trouble; for, if 

his charge be excessive, the court will interfere, 

and direct the master, or the prothonotary to 

allow what is reasonable ; otherwise, as the court 

observed, *^ an' arbitrator would hie judgie in his 

own cause, which could never be admitted V^^*^^***^^* 

The word '^ costs," when expressed generally in 

an order t>f reference, that they *^ shall abide*the 

event of the award," applies to the costs of the 

reference, as well as to llie costs of suit* ; and " ^ Ewt, 4j«* 
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if no direettons be given by the arbitrator re« 
specting the eosts of the reference, they are to 

f iTtast 165. be paid l^ botli parties equidfy ^ The practice 
is, for the notary or the solicitor, who is eoi- 
ployed by the arbitrator, to give notice to the 
party whom he, (the arbitrator,) may determine 
shall pay the charges of reference, to take up 
the award, and it is held by him, (the notary or 
floIicitiHr,) until the charges are paid. The party 
who takes up the award, is generally the one 
who is to be. benefited by it, or in whose farour 
it is made. 

A few words nKure nuty be said on the costs. 
In a late cause it was determined, that where, on 
a submissi<m^by rule of court, the costs of the 
cause ware by the order of reference to abide the 
events but the costs of the reference, and of the 
special jury, obtained upon the motion of the 
defendant, to be in the arbitrator's discretion; 
the court held, that the meaning was, — that the 
arlntrator should have the power of allowipg the 
costs of the special jury as costs in the cause, if the 

• 1 id.kBm. party who moved for. the same should succeed \ 
In another case, where the costs were to abide 
the event, the arbitrator directed certain acts to 
be done, but awarded no damages, and that eadi 
party should pay his own costs and a moiety of 
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the award; it wad bdid^ that ''the eyent" 
meant ihe legal event, and the arfaitrator h«v* 
ing awarded no damages, he could not give any 
directions as to the costs \ ^ • * Ch- (K. b.> 

183. k Tide 9 
Term.A|».lS9. 

Sect. VL 

of the awaed. 

In the preceding sections the author has 
endeavoured to pkce before the reader, in a 
small compass, divested of legal. technicalities, 
and as much as possible of li^al quotations, — 
the Law and.the Practice of Arbitration,— up to 
the filial end of all arbitratiums— the' awabd. 
This is indeed the principal thing to be attended 
to, and must not be made hastily, but with 
nmture deliberation : for if this be not properly 
Mnoeived and worded, the labours of ^ arbi- 
trators, and the trouble and anxiety of the 
parties, will have been worse than uselessly 
employed. 

The last meeting of the arbitrators is held 
for the purpose of giving instructions for the 
award. The drawing it up should be confided, 
as before mentioned, to a notary or a solicitor 
employed by. themselves, and who is in the habit 
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ofarrangii^ these. matters. But it is no ob^ 
jeetion to the award if it be pepared by the so- 

• 9Vef.6r. lidtor of one of the partis \ 

The first thing to be done^ is to read ovev 
attentively the agreement or instrument of re- 
ference, that the award may be made in confor- 
mity thereto ; and on this subject, we cannot do 
better than use the language of one of the pre- 
sent learned judges ^f the court of Common 
pleas; for such authority ought of course to 
have greater weight than any other t-^Mr. 
Justice Biehardson said on a late occasion,--^ 
<< What is the nature of an award? It is a de- 
cree made by a judge at judges, deriving au- 
thority firom the choice of the parties. The 
power of such judge or judges to decide, 
and the duty incumbent <m the parties to obey 
the decision, arise solely firom the conteict of 
submission: the submission must therefore in 
every case be examined for the purpose of 
sedng what the contract is, and by whom, 
*iBfodABiiig. and with whom, and for what end it is made ^/* 
For though, as it has been observed, the power 
of the arbitrator is great, it is only com- 
paratively so, it being dways limited by the in- 
strument of submission ; and, an award made of 
any thing not connected with the subject of dis^ 

• Kjd, 145. pute, is not binding on the parties ^. 
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It is impmnble, therefore, to give nny spedfie 
rules |pr dntwing^up an awards as t^is, like the • 
proceedings of the arbitrators, and the condition 
of the obligation ^ must depend entirely upon 'Vide tap. $iii. 
the nature of the matters submitted. It may 
however be observed, that the language should 
be as dear, and explicit, and definite ad possible ; 
and if the arbitrator be not conversant with the 
terms of law, he should take great care that he 
perfectly understands the words which the no- 
tary or solicitor uses, and that they bear pre^ 
dsely the sense which he intends they should 
conv^ : for though, from the liberality of tibe 
judges, a reasonable construction is always put 
upon an award, (they conddaing an arbitoa- 
ment as on instrum^it to make pea^, and put 
a perfect end to matters in controversy %) he«sBQiat65. 
lorast not be too much led away with the idea, that ^^ 
the courts will interfere tordieve him from afiy 
difficulties which he may. be brought into, by 
employing an incompetent person to frame his 
award. . One thing the arbitrator should most 
carefrilly attend to, which is, — never to suffar hifr 
reasons to appqar xm the ^ard, nor, (if posable 
to avoid . it,) to be knowk ; they fihould be, if 
only from prudential motives, for ever locked up 
in his own breast ; and he is not compellable 
by law or equity to discover, them ^ ; according f 5 Adc. 644. & 

ut sup. S 1. 
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to the definition before given» — ^that he is an 
arbitrary judge, from whose sentence there lies 



ff El. Jut I. iv. no appeal s. 

I. «. ^ 31. 



The first and the principal object which the 
arbitrator should have in view, after that of mak^ 
iog a just, true, and conscientious award, is that 
of making stsch an one as will stand good in law. 
The olgect of the autlu»r, in the remainder of 
this article, will be to endeavour to facilitate 
that end. 

. Aopording to what has been said above, the 
FIRST EULE is, — ^that the award shall be made 
strictly in conformity to the submission; 
for this, and this alone, must determine the in- 
tration of the parties ; and although it is a ge- 
neral rule that, — ^* omne actum ab agentis inten^ 
tione est judicandum,'\ and in all contracts Ute 
law looks to the intention of the parties, — yet 
it is only from the words of the instrument, that 
the arbitrator will be allowed, in making his 
award, to judge of that intention ; any eiqdana- 
tion therefore, that the parties themselves may 
give of their intentions, i^ such explanation at 
all differ from the words of the submission, must 
stand for nothing; for the arlntrator's power 
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being derived from the agreement is also confined 

by it \ and it is not conastent with reason to ima-** Dig. i. i? . t s. 

gine, that he will be permitted to go beyond it. 

When it is said, that the award must be 
strictly in conformity to the submission, the 
following inferences will be drawn ;— ^r^,— that 
it must not extend to any matter beyond the 
submission ; and, ^ecowrf/^,— that it will not 
be allowed to afieet the rights of persons who 
are not parties to the submission. 

Under the Jirst divmon of the rule, the fol- 
lowing quotations will be sufficient to illustrate 
the principled If the submission be confined *Kjd,ch.T. 
to a particular subject of dispute, while there . 
are other things in controversy between the 
parties, an award which extends to any of these' 
other things is void, as far as it respects them \ ' « Mod. 309. 
If the submission, therefore, be by rule of court, 
the order in which the words are placed is to be 
particularly attended to : for if the reference be, 
— ** of all matters in dispute between the par- 
ties," — the power of the arbitrator is confined 
to the matters in dispute in that suit ; but if 
it be,—** of all matters in difference between the 
parties in the suit," — his power is not confined 
to the subject of that particular cause, but ex- 
tends to every matter in dispute between them ». 'sBi.i^iiiB. 

T Idem, <>26. 
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By a submisdoii *^<^ all actions personal,'^ 
_the arbitrators have no power to make aa 
award <^ any thing in which tibie parties have 
<Mily a cause of action. If the gubBiifl6ion be^ — 
'< of all actions personal, suits and complaints/^ 
the word ** personal'' extends to suits and com- 
plaints; and ccmsequently, an award o( aU acticms 
real is beyond the submission ; but if it be» '^ of 
all actions personal, and suits and complaint^'* 
the word personal does not extend to the latter 
part; and an award on such a submission may 
comprehend actions real. If the submission be, 
— *' of aU causes of action, suits, debts, reckon- 
ings, accounts, sums of money, daims and de- 
mands,** an award <'to release all bonds, spe* 
oalties, judgments, executions, and extents," ia 
within the submissbn ; for as all debts are sub- 
mitted, the arUtrators have power to make diebr 
award concerning the debts themselves, and of 
eourse to award a release of every thing l^ 

• fSaiuid. 190. which they are secured™. Where the submis- 
sion is,— '^ of all debts, trespasses and injuries,*' 
an award *^ to release aU actions, debts, duties 
and demands," is good ; for the word " injuries" 

s Bnitt sit. is sufficient to comprehend all '' demands ^" 

If, under a general reference, two partners 
refer all matters in difierence between thrai, it 
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18 in the power of the arbitrator to a^vi^ard a dis- 
solution of the partnenhip ^ m bi. lUpMS, 

The second division of the rule is, — <^iat the 
award mmt not extend to my one who is a 
stranger to the submission p. The dedsions ofi 9 Kyd, cu. r. 
diis sulgect chiefly rehte to couTeyances of land, 
and other matters connected with the disposal 
of real estates, which it is not necessary to no- 
tice : but in general, a distinction is taken be* 
tween the case of an act awarded to be done by 
a stranger, and that of an act awarded to be 
done to the stranger, by a party to ibe submis- 
sion. In the latter case the award is said to be 
good; and if the stranger will not accept the 
money awarded to be paid to him, the party's 
oUigation is saved ''. "» ^ Leon. et. 

If the persons comprehended in the award 
wesre in contemidation of the submission, thoij^h 
diey were not directly parties to it, yet the 
award is good ; as, — if it be awarded that all suits 
AalL cease between the parties, or any others in 
their behalf ^ rsLatw.sao. 

The award oi payment of money to a stranger 
is generally void' ; but this must be understood * Godb. it. 
to hold, only when such payment can be of no 
benefit to the other party; for an award that 
one of the parties shall pay so much to a creditor 
. T S 
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of the other, in discharge of a ddbt due by the 

< ^ u.Rtym. other to that creditor, is unquestionably good^^ 

as is also an award, to pay a sum of money to 

the party's solicitor, or banker, on his account or 

•w-*- for his benefit". 

But, as the award of a thing out of the sub- 
mission, cannot be enforced by an action at law, 
so, neither shall a man by such, an award be- 
«Ca.Temp.Fin.p]*|i6lttded from daiininiT his riirht in equity \ 
^^. »---•«• *Nor,haU an award aS the^ht. oi^Jn. 
^Jd. i8ai84. not parties to the submission ^ ^ 

> In the third place, when it is said, that die 
awaid must be in confimnity.to the subniission, 
it IS meant, — that if the submission be condi*-; 
tional, /^ so as the arbitrator decide of and con- 
cerning the premises," (that is, with the ! clause • 
as it was formerly called, ^^aiita quodD (1) he 
must decide upon each distinct matter in dis-' 
! ^J^il]^' pute of which he has notice *. And, if it be 
s Browtti. 309. provided, that " the same award shall be made on 
or before" a particular day, in this a condition is : 
implied, that it shall be made " of and concern-: 
ing the premises ;" (the word ** ^^wte," having a 
> reference to every thing before mentioned,) and,' 

(1) lia quod Jiai de pramiisis. These were the words 
made use of in the old legal instrnment of submission to 
griiitrBtioii;-*tfi0nce called, ** the clause of Ita quod.** 
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the obligation upon the arbitrator to decide ex- 
pressly each point submitted to him, has fiill 
* force ^. But, where a reference was made by'i^»w. to«. 
rule of court, " of all matters m dilrerence, and 7 M<id. 349. 
the award only directed that a verdict should Caid.Jh,T. 
be entered for the plaintiff, this award was held 
to be good, — though it did not state that it was 
made •* of and concerning t^ie premises *.** . « 1 Keb. 790. 

Bnt in order to impeach an award made in Bar.' 106. 
pursuance of a conditional submission, on the • 
ground of part only of the matters in contro- 
•veifsy having been decided, the party complain- 
ing must distinctly show, that there were other 
points in difference, of 'which express notice was 
•given to the arbitrator, and that he neglected 
to determine them. The courts will require 
evidence of this, and will not set the award aside 
on presumption '. . • RoI. aa. b. 

24. Cald c. r. 
\ iL. Tide tixtk lule 

The SECOND RULE is, — that the award *"*^'^ 
muH not be of things impossible to be per- 
formed. Accoirding to the law maxim,—" Leiv 
nemimm cogit dd imfozubiliar It certainly 
appears to be one of the most jiistifiable reasons 
for setting aside an award, that it directs a thing 
to be done, which is in its nature physically or 
morally impossible. 

Under this head few cjusei have been xieter- 

1 



Digitized by VjOOQiC 



tya OF ARBITRATION. 

mined, but the fdlowing may be quoted to 
illustrate the prindple, e. g. where a party was 
directed to give up a deed which was in the cus- 

* If Mo4* 585. tody of a person over whcmi he had no controuP ; 

or, where it was ordered that he should procure 

a person to be bound for him, for a sum of mo^ 

<Roi.Aib. F. ney''; or, that the defendant in acaiise should 

S 5 4. 

be bound with sureties which the plaintiff should 
approve, — ^because it may be impossible to force 
^sMod.m, the approbation of the plaintiff^. Such, and 
similar awards, would be set aside« But tiiis 
doctrine must not be supposed to extend to a 
case, where a man is ordered to pay a sum of 
money, and he has not that sum in his pos- 
session, nor any means of obtaining it, — 
against such an award a party will not be allowed 
to plead impossibility; for in order to vitiate 
the award the impossibility must arise ej^ 

• cdd. ch. ▼. naturd rei ^ 

Thirdly, the award must be reasonable. 
This follows from the instrument itself; for the 
power given to an arbitrator to determine what 
he shall think fit to be done, must be confined 
'5 Taont 460. to reasonable acts ^ — ^Whatever is unreasonable 
is imjust ; the law says, ^^ whatever is ine(m«- 
venient and contrary to reason is hot per-^ 
Ttiitted/' But it will not Qf ^ours^ be ih&ir^ 
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from this, that the parties, or any one but the 
courts of law, are to be the judges of what is 
reasonable; and a dear case of unreasonableness 
must be made out to the satisfaction of the 
courts, before they will interfere to set aside an 
award on that ground. As it is the duty of an 
arbitrator to judge impartially, he must deter- 
mine fat himself what is reasonable, and no spe- 
cific rules can be given to guide him ; — but in 
general, if the award be extravagantly dispro- 
portioned to the circumstances of the case, per- 
formance will not be inforced '. Where, how- 1 Roi Arb. F.i. 
<^er an arbitrator deddes a question of law, the5ChaD*.A<p.76. 
courts will not enquire whether it be unreason- *™* 
able^; for, where a point of law is refered tokiSwaD.5s. 
an arbitrator, the parties are bound by his de- 
dsion, whether right or wrong, unless fraud or 
^corruption is imputable \ < 6 Vet. sss. 

9iA364. 
fMMid.6. 

Fourthly. An award must not be con^ 
irary to law. This rule has some limitation, 
and must not be construed strictly. In a case 
where no lawyer could doubt upon the point of 
law, the following distinction was laid down by 
the court of King^s bendi: — that where the 
arbitrators meaning to foUow the law, happen 
to mistake it, this is a good reason for setting ' 

4iside their award, so far as it is affected by that 
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mistoke: but where, knowing what the la?^ i$, 
or laying^ it entirely out of their consideration, 
they make what they conceive, under all the 
circun^stances of the case, to be an equitable de* 
dsion, it is no objection to the award, that in 
some particular point it is manifestly against 

> Kyd, S51. law ". But Lord Hardwicke said, " if the arbi- 
trators appear to be mistaken in a doubtful 
point of law, the a^^d may be permitted to 
stand,, though the court should, be of a different 

JSAtk,46f. opinion from the arbitrator ^ And in a late 
case the court of King's bench decided, that 
an award could not be set aside on the grounds 
merely that an arbitrator was mistaken in a 
point of law; for in such a case it must be satis*- 
factorily.proyed that he would not haye made 
such an award if he had known what the law 

-3P,& Aid. was"^. Neither will an award be set aside, if 
the arbitrator in a matter of mixed law and &ct 

• 6 Taunt. 355. juist^ soine of the points ". It was indeed 
well and liberally observed from the bench on a 
late arbitration cause, that ^^ it is always pain** 
ful for the courts to give a judgment iqwn strict 
l^al and teclmical objections against the real 
justice of .the case^ but they are always {deased 
when giving effect to what justice requires vrill 

^iBrod.&Bing. violate no rule of law^ The general prindple 

*^ is,^that the award must not be contrary to any 
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pkajr, weU-estabHflbed and defined point <^ law ^ ; »3 B.&A]d ssr. 
for. neither the courts of justice, nor an arbitra- 
tor, can be- allowed to depart from the rules 
which are founded on the immutable principles 
of justice ; and, if an arbitrator act contrary to 
a known general law, it is undoubtedly th$ duty 
of the court to set aside his awards Where, *»«B.&Aid.69i. 
for instance, an arbitrator ordered a party to do' 
a thing which would make him^ liable to an ac- 
tion,— the court set aside so much of the award, 
saying, that they could not allow a party to an 
award to be attached on one side, for not doing 
that, for which, on Uie other side, he might be 
sued '. If an arbitrator, after making an award, '5Taiinti54. 
says, — " I meant to make my award according 
to law, and have misconceived the law," or " I 
have, mistaken the fact," his award will be set 
aside'.. ,An arbitrator is not however to be •! Taunt. 48. 
confined, by rules of strict law, — Lord Talbot 
jsaid, '* Arbitrators are in the nature of judges, 
and in some respects have a greater latitude, 
not being confin^ within the rules of law or 
equity, and therefore may make such allowances ^ 

as cannot be made in courts of judicature V"* ^- ^•^ •^ 
In a reference of " all matters in di£Eerence" an 
arbitrator ought to consider not legal demands 
only, but also eqmtable demands, demandisof 
all sorts ". Nor, is an arbitrator to be confined « % x^wt. 46. 
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by the praddoe of the courts of law ; — ^for where 
arbitrators had awarded interest on particukr 
sums (1) contrary to an established practice of 
the courts, the court of King^s bench refused 
to set aside the award on that ground, observing 
that an arbitrator is not bound by the strict 
rules of practice, but is to do justice between 
idle parties, according to the particular circum- 
' t B. & Aid. trtances of each case \ 

Finally, — it may be remarked, — that an award 
is similar to a verdict, {vere dictum) for an 
award no more than a verdict, can make that 
good which is not good in law, else an arbi- 
trator would be paramount to the law, which 
can never be permitted. 

The FIFTH rule is, — that the award shall be 
CERTAIN. The Roman law says, **a judge 
ought alwajrs to take as much care as possible 
so to frame his sentence, that it may be given 
for a thing or sum certain ; although the claim 
upon which the sentence is founded, may be for 
«• El. Just !. w, an uncertain sum or quantity ^ :" and it may be 
remarked, that the only motive which can in- 
fluence a man to refer any sulgect of dispute to 

(1) The allowance of interest m peculiarly the subject 
for the consideration of an arbitrator^ ibr iniere§i u the da^^ 
•C J. Abbott fMgtfor the detention of a deit \ 
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the decasion of an arbitrary judge, h to have an 
amicable and easy settlement of something which 
is in its nature uncertain ^ ' Kyd, c i\L 

It has been before observed, that the wordB of 
the award Aould be dear, definite, and explicit; 
to which we may add, that the purport ought ^ 

to be so plainly expressed, that there may be no 
uncertainty in what manner the parties are to 
put it in execution, but that they may know 
pecisely, what it is they are ordered to per- 
form*. It ought to be so expressed, that no'Kyd.cT. 
reasonable doubt can arise upon ihe face of it, 
as to the arbitrator's meaning, or as to the na- 
ture and extent of the duties imposed by it cm 
the parties \ • Roi. Arb. tu 

To elucidate this rule we quote the following c«id. im. 
cases. An award was held not to be certain 
which directed, that one of the parties should 
deliver up to the other ^* a certain writing ob^ 
figatory, or a certain bill obligatory, which he 
had befinre ;" this was hdd to be altogether un- 
certain, for it did not say of what sum, nor of 
what penalty the bond was, nor of whom it was 
obtained ^. And, the same was held of an award, ^ i u. B^ym. 
** that one of the parties should give security 
for the payment of a Bum of money, either in 
one gross sum, or at different specific times, or 
annually for lifo,'' because,' it isr said, he can- 
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not tell what kind of seonnty is meant^ whether 

• Buifir. «fio. by bond or otherwise ^ An arbitrator, on a refe- 

Cn». Jtc. 314. ^ ' 

s str. i0}i4. rence by rule of court; awarded that the defen<- 
dant should pay to^ the plaintiff^ "so much for 
each' quarter, as a quarter of malt was then sold 
for ;" the award was held to be void for uncer- 
tainty, because it w£us not mentioned in what 

lirXb^* place the price was to be taken **. 

. But in general, if the matter or thing to 
which the objecticBi of uncertainty is niade» can 
be ascertained eitjier by the context of the 
award, or from the nature of the thing awarded, 
or by a * manifest reference , to samethiug con- 

• Kjd, 198. nected with it, the objection .will not preyail*. 

For, in the construction of an award the courts 

are'bound, so fisur as the tenhs will admit, to 

give to it such a meaning as will render it coo-* 

'iswaiitt.5s. elusive'.' ': . .> ^ / 

iw* .54. Here it may be noticed, that the circum*- 

stance of an awa^ being in the alUmalive, will 

not invalidate it,^ for no doubt' can arise on .a 

direction, that a party shall perform one of two 

things, though it be left for him to determine 

f LeoB. 140. which he will perform K ) 

18 Mod. 58ft. 
1 Taunt. 649. 

^'*- ^^' Sixthly, the award must be final. This 

is recognised by the Roman law as the principal 

J ^»g »• ^ t s object of all arbitrations ^ No rule can indeed 



Digitized by VjOOQiC 



OF ABBITRA^OI^: 285 

lie bettto founded than tliis* An 'award how- 
ever, will rarely be set aside on this ground, 
where it is the evident intention of the arMtta^ 
tor, that the matters in difference should be 
laid at rest; and where the award is final, as 
far as, under the circumstances of the case, might' 
be reasonably expected *. ' Cai*- ^ 

The award " that all suits shall cease** was 
held to be final, and was considered as if it had 
been said — ail suits shall cease for ever,-^for the 
determining the suit determined the right of 
tile thing, because the party has no other re-' 
medy but by sirit K And an award made upon k e Mod. ss. 
a reference, : " of all then existing disputes" was l^ i sil^f*. 
not oonisddered the less final, because the arbi-* 
trator had extended it only to the i two acti6ns' 
then pendinjg,' and had not taken equkable- 
claims into his consideration \ But an award,* i Moore, (c. 
that "each party shall be nonsuited in the '^ 
action which he has brought against the other," 
is not final, and therefore not good ; because a . 
nonsidt does not bar them from bringing a fresh 
action". That an award of a nonsuit is not-Fhbt5i.a.6. 
final, has been uniformly held from the first law '^'^ *' 
proceedings in England to the present day °. " 6 Mpd. tsf. 

If the award be of a thing to be done at aeto/. 
future day» it is final, if it must then be abso- 
lutely done ; as, if it be to pay money at three 
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• Pftiro. 110. aevaial d^ to come ^ ; or to give a note or a 
bond for the payment of money at a future 

r t str. 1082. day ^ But, if it depend oai ja condition wbedier 
i^ tnnst be exeeoted or not, ihen it is not final ; 
as, if it be, tbat the money shall be refiuided, if 
it appear afterwards that the party was not enk 

n piinv no; titled to retain it. \ 

It Was formerly considered that an award 
mu^t be mutual to render it valid ; that is, — 
that it ought not to ^ve an adyantage to one 
party without an equivalent to the otiier; — 
and much has be^ said in the old law books 
to enforce this rule; — ^but, afta* all, it may^ 
be resolved into the principle, that the thing; 
awarded to be done should be a final disAaige 
dT all dfUiBB, by the party in whose favour ike- 
award is made, against the other for the cause 
submitted; and therefore, amounts to nothing 
more than a difierent fcnm of expression of tiie 
case, which requires that an award shall be 

•Kyd,«i9. Jinal\ 

The reseroatioTif or the delegation of the 
authcmty o£ the arbitrator, may also be consi^ 
dered as a brandi of this rule. I^ fin: instanee, 
he reserve to himself the authority to alter the 
whde orany part of the award, such reservation 

\i^'?^' ^ is deariy void*; for the principal rule in the 

189. Piilni.llO« J ^ r r 

146. construction of awards is, that they shall be cer- 
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tain and definite ; and^ if the arbitrator reserves 

a power over any thing, the award is not final \ ' ^^ ^tiJ?* 

As, if the arbitrators order that one of thei^^* 

parties diall give secority to the other, for the . , 

payment of a sum of money, but reserve to 

tibemselves the power of consid^ing the pro« 

priety of such security; or, if they reserve to 

themselves the power of explaining any doubt 

that may arise on the meaiiiing of any part of 

the award". But an award, that one of the-ieAoi.Rep. 

parties should pay to the other £105, on a eer-* 

tain day, and if he did not pay it then, that he 

should pay at a future day £110, was said Uy 

be good ; because it is not a reservation of a 

futiure authority, but a penalty to enforce pay* 

ment at the day, which is within the powa: of 

the arbitrators \ -Roi. AA.H.t. 

As to the delegation of the power of thd 
arbitrators, it appears dear that it is not with- 
in the implied intention of the submission, and 
it is therefore a branch of the Jirst general rule 
for making the award, as well as of this ; that 
it a]^lies to this, is obvious, and scarcely lieeds 
an example to prove it 

But, if ^e arlntrators award the substance of 
the thing, and leave the farm to be settled by 
another; this is not such a delegation of au- . 
thority as to invalidate the award''. Thus^''^Ves,«4fi. 
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Inhere the arbitrat(H*s ordered mutual rd^ases to 
be executed, amd 1^ it to a Master in Chancery 
to settle the form, tins ^is not con8id«!ed a de* 

•f A*.5ai. legation rf authority ^ Nor is it such a^ delega^ 
tibn as to defeat the award, if the arbitrator 
direct that the parties shall abide by the awardr 

>S9H.6. u.t.of a former arWtrator*. If, however, instead 
of deciding the matter himself, the arbitrator 
direct that the parties shall stand to the awiard 
of another, this direction of the arbitrator, -and 
of course, the award of the person delegated by 
him, are bad. — Because the submission. of the 
parties to an individual, arises -from the confi-' 
dence they repose in his integrity and skill, and 
is merely personal to him ; the leaving the mat- 
ter subn(itted to him to be decided by another, 
is therefore contrary to the scope of the re- 

• Dig. I. IT. t a. ference V 

Roi.'Arb.H.ii. Another branch of this rule is, that the award 
43. jeok. 128.* shall not be of part only oi the things sub- 
mitted. But this must^ be understood with a 
considerable degree of limitation; for if the 
thing awarded necessarily includes the other 
things mentioned in the submission, — as the 
* award of one particular thing to be done for the 

ending of a hundred matters in difference, the 

• iKeb.738. award is good^ And, as of several* tfaangs, so 
it is of several persons; for if two on one side 
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knd one on the other submit, the arbitrator may 
make to award between one of the two of the 
one piart^ and the other of the other part ; and 
sudi an award will stand good \ * Ky4, let to 

After all that has been written on the sUb^ 
ject of making the award final, the best mode 
appears to be, wherever it is practicable, to 
order, that after the execution of the other parts 
of the award, mutual releases shall be executed 
to the date of the submission. 



Having thus treated of the principal general 
lilies to be observed in making the awards we 
proceed to ihose miscellaneous subjects which 
could not with propiety be Inrought under the 
fc^r^oing heads. 

We have seen, that an award must be made 
in conformity to the submission, — that it must 
not extend to any matters beyond those refered^ 
-^and that it will not be allowed to a£fect the 
rights of persons who are not parties to it;—* 
this is the Jirist rule* The second is,-*— tibat it 
must not direct things to be performed which 
are in their nature impossible.* The thirdy — that 
it must be consonant to reason* The faurthr^ 
that it must not be contrary to any known, well* 

u 
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establkhed law. The ^h, — ^that it must be 
certdn ; and the W«rlA,-**-tbat it must be final ; 
and which indudes the rules, that the arbitraUn: 
cannot reserve or delate his authority; nc^ 
make an award of only part of the matters sub- 
mitted* These are the principal rules for mak- 
ing^and the qualities necessary for constituting a 
good award; and, unless they are attended to in 
the formation of it» an award may in general^ 
either in whole or in part, be set aside. 

Besides these^ there are many other causes 

for setting aside an award. The principal one, 

(but which has so seldom occurred in England 

that we cannot find an undisputed case.in point 

• f U-iujni. in the law authorities ^) is for fraiui or cor^ 

Z57, but lee 1 f ^ 

8aik.73. ruptiofij of the arbitrator; there is no doubt 
however, that this would, (as it does every thing 
else,) vitiate an award. According to the la^F 
of Scotland, this is the onfy cause for setting 
aside an award ; for by the Acts of Sederunt 
of 1695, the courts of judicature cannot enter- 
tain a motion for setting aside *^ a decree-arbi- 
tral upon any cause or reason. whatsoever, unless 
that of corruption, bribery or falsehood to be 
alleged against the judges arbiters who pro- 
nounced the same." By &lsehood is hare meant, 
forgery or vitiation of the submission, or of the 

tif??Si^ '^- «w*id ^. iiord Hardwieke wai also of this oj^- 

1 
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nion, fixr he is HSporttA to have aaid *' that (be 

<mtf gfou»d ta wpeaeh m nmuA is, odSi}fli#i(, 

« gNm wslMxBivmx in the arbitnitoft \ AxA •^A*k. 4*r. 

in fsi/Uf aeottrdiBg to ow lifaft^te law \ there ia no 'Stat % lo. 

other gimmd for gettisg aside aa award* thaur/!^^^^ ^ 

^t of the '' iiiid)diavumr^ of the arhitratora, 

or that the award ** was proeartd by comqptiw 

OT other undue means.** 

J/{#ctfmftic«»or gross partiality^ isin its strong- 
est sense closely allied to fi»ttdt but it may also 
be venial. To imputed miseonduct the eowts 
will certaiBly not listen ; ibr this is the most 
fireciuent aufc^eet of complaint by the party vdio 
thinks himself aggrieved; an aSdavit tha:eliMre^ 
ht aniotiott to set aside an award on this gpcrand, 
must sta4e the precise pomts which were sub* 
mitfced to the arbitrator, and show in vA^Mt his 
inisoMidwet consisted': and, whare an aWard, i m« 
was sought to be set aside, on the ground that^'^^ 
the arbitrator had not noticed a certain dause 
in the agreement of reference, the oswt di»- 
diarged the rule with costs, in conseq[uence of 
ds aflSdavit not showing; as it oij^ht to hav9 
done, ^' tliat the dause in the agreement was 
diatinody pointed out to the arUtrator, and 
tittthe was expressly required to act iqion it V^^b.^ Aid 
Where however, the case is dearly made out^ 
u 2 
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tbe award wiU be set adde. Under thils 
head several cases appear, from whidi we shall 
quote the following: — ^Where the snlUnission 
was to three arbitratcNrs, or any two (^them, and 
two by undue means excli]ded tlie third, the 

<« Vera. 515. awud of the two would be setaside^; and so, 
if the arlntrators hold private meetings with otie 
of the parties, and admit him to be heard to 

ksvenuifr. induce an alteration in their award^; and also, 
where the arbitratoars promised to hear mtnesses^ 

iu.t5i. but made their award without hearing any'; 
and where they promised not to make 'their 
award until one of the parties should come from 

- M. ». abroad, but they made it before "". 

These and similar cases may be ranked under 
the head of misconduct, or at least gross par- 
tiality; and the folkming is nearly allied to 
them; — ^as, where the arbitrators had an interest 
in the subject of reference ; this, a court of 
equity considered a sufficient ground for setting 
aside the award: — it related to a cargo, in 
which the arbitrators were interested, and five 
days after the award was delivered they at- 
tadied the money awarded, for debts owing 
to them by the party in whose favoiur the 
award was made ; the court set it aside ; on the 
presumption that the arbitrators might have 
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pttt too great a value on 4;lie cargo, ftom the 
interest they had in the subject ". - • « Vcra.». 

There are cases, as it has been remarked^ 
where the misconduct maybe venial, but yet 
the award would not be allowed to stand:— ^ 
where the arbitrators had insisted on three gui- 
neas a-piece. to be paid them by each of the 
parties,^^ before making their award, for their 
trouble iand expenses ; the* defendant refused to 
to do it on his part, and the plaintiff paid the 
whole money. The court thought this a matter 
of so delicate a nature, and the example so 
dangerous, that they set aside the award on that 
ground, — ^because if it should be suffered,it would 
be hard to distinguish what was corruption ^•2Ba^MlU,ld5. 
The tossing up a piece of money, for who should 
name the umpire, was also considered a suffi- 
dent instance of misconduct to cause the award 
to be set aside ^ It was thought at one time, r vide lap. j r. 
diat the drcujnstance of the arbitratcnr's em- 
ploying the attorney of the party, in whose &- 
vour the award was made, to draw it up, was a 
proof of corruption; but there is no case in point; 
nor does it appear to be by any means a justi- 
fiable reason for setting aside, or even calling in 
question, an award ^ «Kyd,549. 

Besides the above causes by which an award 
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ig renderad nugatory or iiiTalid, dto following 
mayabo be enumerated: — as, where the ailii- 
traton have suffered the thne to expire, and the 
partiei will mA etnsant to renew it; (1) this 
indeed may be more properly said to inyalidate 
the robmission. The arbitrators proceeding 
widiont giving notice to the parties to attend 
their meetings, will, it has be^i already ooticad^ 
make void the award ; as wiU, two of the arU^ 
trators joining in it without giving the third 
'tv«ni.5i5.&the r^;nlar opportunities of attending ^ But 
tile following will not vitiate the award: — A 
stranger joining in it ; — because it is not tiie less 

• 4 Taunt, j5«. the award of the arbitrators ' : The award hav- 

ing no date ; because it takes effisct andbeocmies 

• 6 Mod. «44. binding only from the day of the delivery • : 
1076. 3iik. 76. The having no stamp, or an improper stamp; 
sif . "" ' because the court will leave the party in whose 

&vour it is made to procure the proper stamp 

• 7 Term Rtp. to it on paying the penalty " : Nor will mis- 

conception or mistake of one of the acbitra- 
tors be considered suffident to set aside im 
award. 

(1) On submisBion by Bond, if the time expire before 
the award it made, and the parties by mutaal conseiK 
i^ree to enlarge the time, the penalty for non-perfortn- 

• 9 Tem Rip. gnce of the award cannot be recovered^ ; and it is said, 
p» Kjd| 311. ^^ agreement roust have a fresh stamp ^. 
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llie award itself can osly be impeached, either 
from objections appearing on the fS^e of it; — as 
not being made in conformity to the rules above 
mientioned; or from extrinsic drcumstances^ — 
tnidi as the misconduct of the arbitrators, <»: the 
ccmcealment of one of the parties* It has been 
leen, that by the express words of the statute, 
awards can be set aside only from the ** mis^ 
behaviour" of the arbitrators, or from its being ' 
** procured by corruption or undue means ;" but 
a court of equity will set the award aside, from 
fraud or concealment of either of the pflfrtiV^*.**^^*. ^br. 
It is said' however, that this clause in the r Caid. 174. 
statute is not to be construed too strictly. Any 
other olgections, which are plainly dehors the 
award, may be urged in the same manner a^ 
those founded upon corrupt conduct : such as, 
that the arbitrators or umpire have altered th^ 
award, after notice to the parties of its being 
executed and ready for delivery * ; (1) and that * 6 Emi, sioi 

(1) It it icarcely necessary to say, that after an award 
14 once made and delivered, no subsequent alteration by 
the arbitrator can avail ; for even before the delivery of 
the award, if it be in fact made, and notice* given to the 
parties bo change can be effected *. Lord Ellenborough • 6£tot, 909. 
observed, that ** the arbitrator's authority having been 
onoe completely exercised^ pursuant to the terms of the 
submission, was at an end, and could not be revived, even 
for the purpose of correcting a mistaken calcukttion of 
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they liad not at the time of making the aw^rd, 
sufficient documents or infonnation from which 
fc t Tgrm Rtp. to dwiw a coTTect opiniou ^ 

781. 

It has been said before, that an arbitrator 
cannot be compelled to disoov^ the reasom 
which influenced him in making his. award; 
but if there be any palpable mistake, the party 
aggrieved must Imng his bill in Equity against 
'3Atk.644. the <^er party, to have it rectified ^ But if 

(609.) ^ ^ 

the clause to protect the arlntrator, which has 
'See^iiU been befom recommended ^ be not in the bond 
or agreement of reference, a bill may be filed 
against him to set aside his award, when c(»Tup- 
tion or partiality are assumed; and if he cannot 
show himself to have been incorrupt and impar- 
• ^ Atk. 396. tial, the court will make him pay the costs \ 
The clause in question will therefore protect 
him against this inoonvemence ; and if notwith* 
standing this, he be made party to a bill, the 
court will on application order his name to be 
r Jdmib, strudc out^ But in a reference by rule of nisi 
priuSi application may be made to an arbitrator 
to state (of course if he think proper,) on what 
groiuid he gave the dam^^es; pr the aw^d may 



c 6 Etst, ntpJt^* figures «." It is probable however, that a court of equity 
would interfere on such an occasion, if the subi^issipn w^re 
ipacle a rul^ of ^uch a Qourt, 
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be Bent back to the arlnlmtoir finr his re-cooF 
sideration ^\ ^ 5 T«iuit 46d. 

Much has been, (it would appear usele8^1y,) 
said on the subject of the arbitrator's giving notice 
of the award, and it was fioimerly contended . 
that the parties would forfeit their bonds, by not 
taking notice of it themselves ^ ; but as there « Kyit lor, 
can at the present day be no doubt on the mind 
of any one, of the propriety of giving notice 
when the award is ready to be delivered, it 
is not necessary to trouble th^ r^er on thijs 
sutgectt 



It is not the author's intention to treat of the 
course of pn)oeedings to compel the performance 
.o£ the award, nor of the means to be used when 
it is sought to set it asid^ : this would be invade 
ing the provinoe of the lawyer, which is certainly 
not his wish ; and particularly, as these topics 
have heesk so ably treated of by the 1^^ 
writers ^ The fdlowing however may not bekSMKy<i& 
considered aa improper even in a professedly viu. 
practical work. 

It is not necessary that the arbitrator should 
point out the method in which bis awacd is to 
be (»m§d iQ)p execution ; for, Mch a nde, it 
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ktts been observed, would overturn a great num- 
t«Atk.»i. ber of awards*. 

As to the performance, it need mt be literal^ 

ftr if it be vbrtually done, it is all that it re- 
«sBiiittr.6t. quired "^; and a performance by attorney, or 

authorised agent, is equivalent to a perfinmanoe 

• Se6Jeiik.is6.by thc prindpsl"; and if a party make every 

exertion in his power to fiilfil the intentions <£ 
the arbitrator, and circumstances not under his 

• 19 Etit Rip. controul prevent hhn, this is sufficient % for the 

law will no more require an impossibility in the 
performance of an award, than permit it in 
the formation of the submission ; but a man is 
bound to do every thing within his abiUty to 
give effect to his performance. If no time be 
limited by the award for its performance, a rea- 
? Vim Arb. Q. souablc time is assiuned K If an award be void 

11. Jenk. 156. , . ^ i • i* i 

Silk. 69. m part, the party must perform what is vahd "*. 

9a. iBrowni.* When the payment of money is directed, the 
party must pay it; he cannot set it off against 

t|u<Bet»56. a counter-demand '. In case of death, the exe- 
cutors must obey the directions of the awavd ; 
and if the party ^ti^ in whose favour an award 
is made, the money must be paid to his repre- 
sentatives, even though no mention be made of 

»tYffit.n?. tliem in the award*. If an award be lost, a 

I Lwa. 516. 

5id«i,8i«. eopy must be produced, substantiated by affi- 
davits, and the attachment will issue as on the 
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oti^oMlK Vftme an attempt is made to •et*str.5stf. 

aside an award on a submission under- the ttiu 

tute, the motion must be made before the end 

of the next term af^r making the award, in the 

court where the submission is recorded ; ^nd it 

has been before remarked, that nothing is a 

ground, within the statute, for setting aside an 

award, but the misconduct of the arbitrators; 

the courts will not therefore grant a motion to 

set aside an award for an objection appearing on 

the face of it, though that will be a good reason 

for refusing an attachment to enforce it ". - 5 Andr^tgr. 

It may be readily conceived, that the courts Kj^ms. 
will not refuse to grant an attachment, or listen 
to a motion to set aside an award, on frivolous 
pretences, such, for instance, — as th.e allied mis- 
conduct, or partiality, or erroneous judgment of 
the arbitrators. Lord Loughborough declared, 
that if the parties agreed to refer the whole 
matters in difference to judges of their own 
choice, he could not correct the error of their 
judgment '. If indeed, every one who objected • « Vef.>«.«t. 
to the award of an arbitrator were to be listened 
to, the courts woidd have little else to do ; no- 
thing being more general, than for one of the 
parties to be dissatisfied ; yet, it has been well 
observed, if they were not sometimes to inter- 
fere and grant relief, arbitrators would have too 
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great a |Kwer and might abuse it from oorrnpt 



^tYfm.si5. motives' 



It has been the author's endeaTOor in the 
preceding pages^ to place before the reader in 
as small a oopipass as the nature of the subject 
woul(l ^tdmit of, a short treatise on the law,^ 
the principles, and the practice of arbitration, — 
which he hopes will be found useful to merchant? 
and the members of Lloyd's, to whom he most 
respectfully submits it. 
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PART 1. CHAP. 1. SECT. 1. ARTICLE SL 

[a] (PageSS.) 

To diow the absurdity of the princ^le, of 
naking the damage done to a ship^ hy pur* 
posely miming her ashore in a atorm, a sub- 
ject of general contribution, — ^the following case 
has been put ^--Suppose a afaqp to have a va- 
luable caigo on board which is greatly damaged 
by the act of running the ship ashore ; — thai, 
as this damage is, as well as the damage done 
to the ship, the consequence of endeavouring 
to preserve the whole, it is asked, — ** will the 
owner of the ship contribute tovirards making 
it good?" The reply necessarily is, — ** if the 
claim were a valid one there is no doubt that 
he must** In such an event the daim could 
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be very eaoly adjusted : — the stittement would 
indeed be similar to that mentioned in a pre- 

• utMp. p. 1. ceding note % of ^' an universal jactus ^.** The 

^'sitob.^bi. claim would stand as Ibllaw^ : — 

fiip.p.t#0. . 

Let the 8hip*owner be a. 

— the merchant b. 

a third person to adjust and settle the daim c. 

Let the value of the ship on her arrival be. . • • gBSOO. 

— the value of theyreig^A/ be j^lOOO. 

— — the value of the cargo^ on arrival^ be. • . . ^000. 

Let the neat amount of the repairs of the ship, in 
consequence of running her aground, be j£500. 

— — the amount of the damage done to the 
cargp d£9oao. 

The km is 4^9500. 



TheA the apportionment will be as fot- 



The fhifit valo^d in her dete- 
riorated state £SO0 

Add the amount of damage to 
be made good by the ge- 
neral aven^ 500 

1000^ 
The freight (after deducting Kfajs £ISBS:6:9 

the wages) lOOoJ 
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Amount brought forward j^583 : 6 : 8 
The cargo, valued in its 

deteriorated state.... 1000 
Add amount of damage 
to be made good by ' 

general average 9000 

10,000 pays 7916:13:4 

Amount Xo contribute j gl2,000 pay 8*^9500 : : 

c would then receive of a j£l583 : 6:8 

and of & 7916:15:4 

^£9500: a:0 

And c would pay to a • • 500 , 

andtoi 9000 

je9500 



Digitized by VjOOQiC 



( 304 ) . 

II. 



PART 1. CHAP. 2. SECT. 8. ARTICLE 1, 

{Page 108.) 

The following calculations are intended to 
show that a Partial Loss on British manufac- 
tures may be adjilsted, without having recourse 
to the erroneous method of apportionment, 
called ** a Salvage Loss."^ 

Let all the data be the same as in Part 1. 
' chw 2. s^et 8. viz : — 

Interest^ — ^^£500 ;— being the amount of the inToice, co- 
vered with the premium of insurance, &c. 

De^moro/tofi,— one-half. 

Charges^ — ^jflOO; — being the amount of freight and 
duties* 

L a tig ' on a losing m$rket -^ ^50 per cent, on the 

Pr^f'^-on a gaining market J amount of interest* 

(1) FIRST EXAMPLE. 

On a Saving Market 
Certificate, that if the goods had arrived 

(1) N.B. This and the following examples, will serve as 
a iqr to those adjustmenU in the Essay where these daid 
wrt assumed. 
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sound they would have sold , at an adoance of 

22|. per cent, on the cost. 

Amount of invbice» with the premiuiD,' &c £!')00 

Deduct charges on invoice, and the pmo. (say). . 50 

Neat cost of jgoods ^56 

Advance (per certificate) 22| per cent. ' lOd 

'•■''' '." ■* ''"550 
Add charges, Ac. as above : .^ 50 , 

Gross produce of damaged goods If -* n^ fioi) 

they had arrived sound ..•/' •••1/ 

Gross produce of damaged goods (a) 800 



Difference between the fnhfbrmd iwd^s' 
of the sound goods, and the sales of 
the daipaged. gpod^— rone-half> ipt 
50 per cent on the invoice, L e. 
£250.): .(B)J 



300 



Proof. 

To amount of invoice, premium, &c 500 

To., do. .... freight, duties, &c IW 



Dr. 600 



By received gross produce of sale ( a)» . . . jfSOO 
By. • • do. . . of the underwriters . . (b)'. . . . 250 
By loss of half the freight, duties, &c. by de- 
preciation in value. • 50 

Cr. £GG0 



) 



{i) Amount of inToice, covered with premiuiD, &c X50e 

Adk (rcight, duties, &c 100 

A StTing Market /6<K> 
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SECOND EXAMPLE. 

On a Losing Market. 

Certificate, that if the goods had arrived 
sound (the markets being overstocked,) they 
wonld have sold at a depreciation of S84- per 
cent on the cost 

Arnoant of iDToicei premium, &c •••••••••. sSSOO 

Deduet charges on invoice, and the pmo.« • (say). ... 50 

Neat cost of goods 450 
Depreciation (per certificate) SS4> per cent 150 

800 

Add chaiQgee, &c as above • ^ • . 50 

•■■^^" 

Gtom produce if arrived sound (1) 350 

Gross produce of damaged goods ....(a) 175 

Difference, (or 50 per cent, on the invoice, &c. -^ ^ii^j; 
$.€.£250) (b) S ^^ 

Proof. 

To amount of invoice, premium, &c , • • • 500 

To.. ..do... freight, duties, 4*c 100 

Over. Dr. £6O0 



. (1) Amount of invoice, corered with premiuniy &c • .£500 

Addfrttigbt^duOei, &c 100 

600 
LoM, SO per cent on die invoice, &c t50 

^ A Losing Maiket of 50 per cent £550 
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By reoeiTedgron produce of tale (a) jfl75 

By., do... ofthennderwriten (b) 8S0 

By lots of half the freight, dutiae, te 50 

By balance, whidi is lots of markets on the one- 
half of thevalue arriTed 125 

Cr. «e600 
THIED EXAMPLE. 

On a Gaining Market. 

Case 1. On the preceding datum of 50 per 
cent profit 

Certificate, that if the goods had arrived sound 
they wonld have sold at an adoance of 77^ per 
cent, on the cost 

Amoimt of invoioe, and the pmo. 4^500 

Deduct charges, &c. 50 

Neat cost of goods 450 
Adrance (per certificate) 77ipercent S50 

800 
Add charges, &c . • 50 

Gross produce if arriTed sound (1) 850 

Gross produce of damaged goods. (a) 425 

Difference, (or 50 per cent, u e. £250) (b) £ii25 



(1) Anmmt of invMOey covered wttii pieniiai, &€.. ......... .£500 

Add lieigbt, datiet^^cc. 100 

Profit, 50 per cent OB the invoice tSO 

A Gaining Market of 50 per cent £350 
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Proof. 
To-aroount of invotcey premium, &t;. . • - • • • ••'•'• . «f500 

To., .do... ..freight, duUek^ kh. 100 

To balance* which is the profit on the one-half 

: Value arrived. 1 . . 125 

Dr. ^25 

By received gross produce of sale. ... (a) ... . ^425 
B}' received of the underwriters. . • . (b). . . , 250 
Vk loss of half the freight and dutiev. ., . . 50 

. Cr. ^^25 

A^.B. iM thejbregaing three ExamjiUi be compared mth 
ExampU 1. (Page 10^.) 

: CcM 2. Ona Gaining Market. 

Let the profit be increased to 120 per cent. "* 

Certificate, that if the godds k^ lurivedisound 

they would have sold at an advance of 155^ per 

cent, oa the cost. 

Keat cost of goods, as before.'. 4^450^ 

Advance (per eertificate) 155i per cent.. 700 

1150 
Add the charges on invoice. ....•>....• 50^ 

(1) 1200 
Gro»s produce of damaged goods. . .«••...••• (a) 600. 

Difference, (or 50 per centon invo. i. e. £2S0) (b)£6O0 



(1) Amount of inToice, premium* &c * > a6500 

Add freight, duUet, kc 100 

Profit ISOper cent, ontheinvoice 600 

'^ nil, I. 

A Gauung Market of ItO per cent.. ...>... .i^ltOO 
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Proof. 

To tmount of inYoice> premium, &c «£500 

To. . • do. • . , freight, duties, ko. .., 100 

To balance, which is the profit on the one^half 
value arrired 300 

Dr. je900 

By received gross produce of sale* • . . (a). . . . «£600 
Bjr recived of the underwriters. • . . (b). . . . 250 
By loss of half the freight and duties 50 

Cr. #5900 
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III. 



PAET II. AETICLE I. 

(Page 159.) 

As the heads of the bill intended to have been 
brought into parliament on the subject of in- 
surance are not generally known, an abstract 
may be gratifying to the curiosity of the reader. 

The resolutions of the Committee appointed 
to prepare the bill, appear at length in the 
Journals of the House of Commons, vol. xxv. 
p. 597. 

'* Jovis, 24^ Die Martii, 1747." 

The Jirst resolution of the Committee is to 
the following pturport : — ^That in all insurances 
upon goods or freight, when the interest of the 
assured is by the policy valued at a sum certain^ 
or is valued at the sum insured, or no particular 

3 
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value is set tbereon ; the assured shaU in case 
ofhsB or damage, total or partial, recover only 
according to the true and real value of the 
goods insured at the place where the same were 
lapped; or the neat /rei^/i< which would ba 
due if the ship had arrived safe, together with 
the premium of insurance. It was not intended 
however that this should extend to prevent the 
fixing of a particular value in the policy upcMi 
the weight, measure, or tale ; or upon each cask^ 
bale, or pada^ ; provided that each scnrt of 
goods so valued be specified ; — and in case of 
loss or damage, total or partial, the assured 
shall recover according to the value fixed in the 
policy, for the goods he has lost or which have 
been damaged. 

The second resolution relates to the valuation 
of ships ;"— on which the assured is to recover 
the real value, with the premium of insurance, 
in case of loss« 

The third resolution states how seamen's 
wages shall be recovered in case of loss. Jt 
that time wages were an insurable interest. 

By the fourth resolution, in case of barratry, 
the assured shaU not recover, unless it appear 
that the masta: or mariners ran away with the 
ship or goods. 



Digitized by VjOOQiC 



913 APPENDIX III. 

' The fifth resoltttfim regulates the matmer of 
insuring and recovennj^ as to the account of the 
^erson^ttstired/ ,, 

The sixth is in substance as follows:— All 
Representations or warranties of any fact or 
circumstances relative to the voyage or th6 
interest insured, which may materially alPect 
the terms of the insurance, shall be inserted 
in the policy hdore it is signed. But this is 
not to prevent any proof at a future time of 
misrepifesentation or conceidment. All insur- 
ances which have no such information, &c. 
inserted in the policy, shall be deemed as if 
no representation or waranty had ever been 
given or made. 

The seventh resolution provides for a return 
of premium in case of short interest or over 
insurance, — and it states, — ^that in all . cases 
where the insurance shall be adjudged void 
by reason of fraud or deceit, no return shall 
Ik? made. 

The eighth resolution is on the subject of 
actions in courts of law. 

The ninth is left incomplete — it states:— 
that ** all insurances on interest or no interest, 
or without benefit of salvage, shall 
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The tenth provides that no abandonment 
shall he allowed in case of damage or partial 
loss. (1) 



( 1 ) It should be iioticed,r fhat the heads of this bill were 
brought forward in the Committee a very short time 
(about two years) before the memorandum of warranty 
appeared at the foot of the policies S— and I imagine t yide tapn, 
about the time that a revision of the policy was under ^^ *^* 
consideration. 



Digitized by VjOOQiC 



(V 9U ) 



IV- 



Th£ following is the substance of a Letter ad* 
dressed by the author to Robert Shedden^ 
Esq. of Lloyd's, between the publication of the 
third edition of this Essay and the present. 

In an the calculations whidi have been made 
to elucidate the two principal modes of adjust* 
ment, viz:— on the Neat Proceeds and the 
Gross Proceeds, it has been assumed that the 
full amount of freight, duty and charges, is in 
the one case included in, and in the other de- 
ducted fitmi, the gross amount of the sales. 
And this was the principle on which the court 
of King's Bench came to its decision in the 
celebrated cause of Johnson v. Shedden. But 
this principle is not adopted in practice. 

For instance :— A merchant receives a parcel 
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of goods which axe sea-damaged^ and on which 
he has paid the full amount of duty; — ^tbe 
revenue professes to return so much of the 
duty as is propartionate to the damage sus^ 
tained by the goods: if the merdiant fe^ 
assured that he. shall obtain snch a return of 
duty, he will be enabled to sell his goods for 
so much less as that shall amount to ; and no 
one would think of analysing the account of 
sales to find bow much duty is contained in it; 
nor indeed, if the duty returned were ad valo* 
rem, or in proportion to the damage, would 
it be of any use that he should. Because 
equal proportions being taken from unequal 
sums leaye the idative difference the same. 

The olgection to a settlement on the Neat 
Proceeds, is that when the full amount of the 
ficeight, duty and chaises is deducted from the 
damaged sales, the underwriter is made to pay 
a proportion of the loss on these items, and is 
also by this mode of calculation, invdved in 
^ the fluctuation of the markets.'^ As &r as 
rdates to the duty, which is gena^dly the prin- 
cipal charge, this objection appears now to be 
obviated; as there is much less difficulty in 
getting a return of duty from the revenue than 
there formerly was. 
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f The above remarks are necessary as prelimi- 
nary to an inquiry, — ^whether the principle of 
selling goods in bond, or (which will be in 
eflfect the same) the purchaiser paying the duty, 
is a pro|jer mode of adjustment as regards the 
relative c&tuation bd;ween the merchant and the 
underwriter? 

If the sales of damaged goods were always 
supposed to include, or actually did include, the 
full duty, it is certain that an adjustment on 
this principle would not be the same as that of 
the gross proceeds ; but let it be assumed that 
the merchant receives back from the' revenue 
the duty in proportion to the damage done to 
'^: the goods, and it will be found that (as fiur as 

relates to the duty), it is of no consequence 
whether the adjustment be made upon. the basis 
of the gross proceeds, the neat proceeds, or the 
goods sold in bond. And thus it will be shown 
that the merchant gets his full indemnity, and 
the underwriter pays no more than he has been, 
at least for some time past, in the habit of pay- 
ing, notwithstanding the legal decisions on the 
subject 
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In the following caknlations let these data 
be assumed ; — 

Imtsrest 1^500,^— 4>emg the amount of the Invoice covered 
with the premium, and indudiog the freight^ 
aupposjBd to be paid on shipping* 

DcTERMBATipNy— one half. 

Duty ^100 ;r— the revenue returning one4ialf {ue..in 
- proportion to the damage.) 

Loss,— on a losing market ^50 per cent, on the 

PRorf T,— on a gaining market / amount of interest. 



FIEST EXAMPLE. 

Adjustment on the principle of the 

NEAT PROCEEDS. 

1. On a Saving Market. 

If the goods had arrived toundf they would 

have produced s£6Q0 

(i f . amount of invoice £500^ and duty J^IOO.) 

Deduct duty. ,...,..,... 100 



500 



Being damaged^ they did produce jf 300 

(?. e» half the amount of invoice ^50, and 
half the duty iBSO.) 

Deduct duty 50 250 

Depreciated in value 50 per cent. sS^oO 
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The merchant pays for his goods .« jfSOO 

And for duty ...,,.,,..., ^,,..,^,.., 100 

He teceifes, viz. 

From the rerenae .y,,.,.... j05O 

From the ondenrriter £50 

Gross sales (inclitdiDg one-half the doty) 800 j^eoo 

9t. On a Losing Market. 

If wund, the goods would have produced. . jgS50 
t. e. goods ^SOOf (less £250, loss of mar- 
kets) and duty ^100. 

Deduct duty «.. 100 

250 

Being damaged^ they did produce 4^175 

(t. e. goods ^125, and duty £50.) 

Dednctduty 50 125 

4^125 
Deteriorated 50 per cent. 

Pro<f. 

The marchant pays for his goods (as above) j^fiOO 

He receives, viz. , — ' — 

From the reyenue • £50 

Fhnn the underwriter , . 250 

Gross sales (including one-half duty) 175 

4^475 
Loss of market on the one-half of the in- 
terest supposed to have arrived sound. . 125 

— ^ £600 
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S. On a Gaining Market. 

If soundf the goods would hare produced. •*,...• j£85G 
(f . e. goods 4^500, wkh i^50 profit, and 
4^100 duty.) 

Deduct duty 100 

j6750 

Being cbffu^d; they did produce ^425 

(t. e. goodi j£250, profit jf 125, duty jf50.) 

Deductduty 50 S75 

Deteriorated 50 per cest 

Proof. 

Themevchant pays for his goods (at above). ...•• ^£600 

He receives, viz. 

From the revenue. ^ •••••• sS50 

From the underwriter 250 

Gross sale (including one-half duty, and 
one-half profit of market) 425 

je725 

Profit of market on one-half of the into- 

test, supposed to have arrived sound. • 125 

dfi600 
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SECOND EXAMPLE. 

^ Adjustment on the principle of goods being sold 

IN BOND. 

1. On a Saving Market. 

U sound, the goods would have produced j£'50O 

Being damaged, they did produce 250 

^£250 
Deteriorated 50 per cent. ss^ 

Proof, viz. 

The merchant pays for his goods ^500 

He receives, viz. 

From the underwriter 1^250 

Amount of sale 250 

— *- ^^500 

2. On a Losing Market. 

U sound, the goods would have produced JE250 

Being damaged, they did produce i25 

Deteriorated 50 per cent. = 

Proof. 

The merchant pays for his goods s£5O0 

He receives, viz. 

From the underwriter. ....,, ^£'250 

Amount of lale 125 

1^75 
Lois of market on the one-half of the inte- 
rest^ supposed to have arrived sound. ... 125 

4^500 
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S. On a Gaining Market. 

Itiound^ the goods would have produced sS750 

BeiQg damaged^ they did produce 375 

Deteriorated 50 per cent. = 

Proof. 

The merchant pays for his goods j^500 

Hereceivesy viz. sss 

From the underwriter ^S250 

Amount of sale 875 

£625 
Profit of market on one-half of the interestt 

supposed to have arrived sound 125 
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THIRD EXAMPLE. 

Adjustment on the principle of the 

GROSS PROCEEDS. 

I. On a Saving Market. 

If the goods had arrived sound, they would have 

produced g£600 

(t. e. amount of invoice tSSOO^ duty j^lOO.) 

Being damaged^ they did produce 500 

(i. e, half the amount of invoice^ and half the duty.) 

^6*300 
Deteriorated 50 per cent. s= 

Proof. 

The merchant pa}t for his goods ^500 

And for duty 100 

— jeeoo 

He receives, vis. s= 

From the revenue ^50 

From the underwriter 250 

Gross amount of sale (including one- 
half duty) SOO 

rf600 
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S. On a Losing Market. 

If sounds the goods would have produced sSSSO 

i. e. goods j^500, (less loss of market jg250,) and 

duty jf 100. 
Being damaged, they did produce 175 

jgl75 
Deteriorated 50 per cent ssa 

Proof. 

The merchant pays for hb goods (as above). • • • j£600 
He receives, viz. sssi 

From the revenue jf 50 

From the underwriter 250 

Gross amount of sale (including one* 
halfduty) 175 

. ji*75 

Loss of market on one-half of the interest^ 

supposed to have arrived sound. ....••• 125 

^5600 



Yl 
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S^ On a Gaining Market. 

If soundf the goodi woulil have produced j£850 

(t. #. goods £600, profit sB^O, duty ^100.) 

Being damaged, they did produce 425 

(f. e. goods se260y profit jglSS, duty £50,) —— 

^425 
Deteriorated 50 per cent. s= 

Proo/: 

The merchant pays for his goods (as above) sS60Q 

He receives, viz. s=ss 

From the revenue £50 

From the underwriter 250 

Gross amount of sale (including one- 
half duty and one-half profit) 425 

j^25 
Profit of the market on the one-half of the 

interest, supposed to have arrived sound 125 

ifi$00 

Thus it is found to be of no consequence to 
the merchant or the underwriter, which of the 
above three modes of adjustment is adopted; 
for the former is indemnified, and the other 
pays no more than he ought to pay on either of 
them. 

If the forgoing principle of adjustment be 
admitted as correct, it will be of consequence 
to inquire whether the price in Bond can be 
considered* as ^' the market price" in contempla- 
tion of the court of King^ Bench when its judg- 
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ments were delivered in the two before-men- 
tioned causes? If the court considered that 
the damaged goods must necessarily contain the 
full amoimt of freight, duty and charges, then 
the adjustment on the principle of the goods 
sold in Bond is erroneous. The learned judge 
however, who delivered the opinion of the court 
in the cause of Johnson v. Shedden, said at the 
conclusion, " The difference of the net produce 
cannot be the nde to calculate by, when the 
charges are not proportioned to the respective 
values of the sound and damaged commodities ;** 
are we thence to infer, that when they are so 
proportioned this principle will hold good ? 

It is evident from the above calculations, that 
though the merchant gets his indemnity in re- 
gard to the duties, it is not at the expense of 
the underwriter ; he only pays what he is bound 
to pay, — that is, the actual damage done to the 
goods ; and it is clear, that even if he should 
be injured by such a settlement, it is not an in- 
novation ; for it has been invariably adopted in 
practice before and since the decisions of the 
court. 
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^ppentnjc 

V. 



A3 it may be gratifying to curiosity, and per- 
haps useful to the judicious inquirer, to know 
the sources from which our maritime and insu- 
rance customs and laws are derived, I subjoin a 
list of the foreign laws, and of the foreign and 
English writa:8 on these subjects. 



I. MARITIME LAWS. 

Under this head I have inserted only those 
collections of Sea Laws, or Usages, which are 
looked up to as authority, and which have at 
otie time or another been adopted in different 
parts of Europe, 
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THE LAWS OF EH0DE8 ON JETTISON, 

It is considered that these laws, (or as 
they are said to be, ** customs or usages of 
the sea",**) were promulgated about wme*\ndeBoocher, 

• hundred years before the birth of Christ, in Cmmut: «5. 
the time of Jehosaphat king of Judah, by 

^ the Rhodians, then a great maritime power ^. •> Seiden. d^ 
They were adopted by Justinian into hisc. lo.js. 
Digest, and form Title 2. of the xivth 
Book. (1) 



THE AM ALFITAN CODE. 

This code, called the ** tabula amal- 
FITANA," is said to have been compiled to- 

(1) The Digest of Justinian, called *^ the Pandects.'' 
*^ Pisa, though long posterior to Bologna, was the second 
school of law in Italy. Some ascribe this early eminence 
to her possession of the Pandects ; but this celebrated MS. 
was so hoarded both here and at Florence, that instead of 
restoring the Roman law it remained useless and lost to 
study, till Politian was allowed by Lorenzo, (the Magni- 
ficent,) to collate it with the Pandects first published at 
Venice. Politian*s collated copy of that edition escaped 
the sack of the Medici library in HQ^, and afler a long 
train of travels and adventures it at last re-appeared at 
Florence in 1734.'' See Forsyth's Remarks on the Ann 
tiftUtieSp ArtSi and Letters in Italy , p. 18. 
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• Scbomberg <m 
the Lam tf 
Rhodti. 
VidePtik,pfe<: 



* Vide Emeri- 
goD,pref.T.wbo 
cites Mofiiac, 
iut taloi VL, C 
ad Ltg, Rhod.de 
jaetu, fie Gibali- 
nas, lib. 4. c. ii. 
art. 2, n. 2. 



• 1 AndenoD on 
Cummerce, (410 
ed.) p. f 65. 



wards the en^ of the eleventh century, by 
the people of Amalfi S an ancient commer- 
cial city in Italy, on the west coast of the 
gulf of Salerno. 

Abraham Westeeveen, in his address 
to the reader in Roccus de Navibus, 8^c. 
(Ed. 1708) enumerates the various maritime 
laws and the writers on public and private 
law, but he does not notice this code;. nor 
have I found that Roccus himself quotes it, 
though his *^ notabilia" cont^s quotations 
from very many preceding laws and treatises ; 
and though he himself practised as a civilian 
at Naples. Emebioon also, who in his 
preface gives a short history of maritime law, 
is silent on this subject, as are other authors. 
The Comolato del Mare seems generally to 
have been considered as ranking next in im- 
portance to the laws of Rhodes,-*-though 
Emerigon mentions the laws of Marseilles 
as next in point of time to them \ However 
this may be, it would seem that the whole 
civilised world is greatly indebted to the 
people of Amalfi on two accounts :— >it is said 
that a native of Amalfi, (Flavio de Gioia) in 
the year 1802 discovered the Mariners' Com- 
pass^; (or, what is more probable, was the 
means of introducing the use of it into Eu- 
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rope;) and that after tiie Roman law had 

remained in oblivion gix centuries, a copy of 

the Pandects was found in that placed <1);^^"^»p- 

Blackstone says, that a copy of the Digests 

was found at Amalfi, about die year 1180 «. /Q^^^^^d^' f^; 



IL CONSOLATO DEL MARE **. ^ Vide wp. note 

P. 1. c 1. J 1. 
art 

THE LAWS OF OLEEON. 



These laws, called *' les Jugemens, ou 
Rdles d^Olcron!' were onnpiledin the island 
of that name, — (in the bay of Aquitaine) by 
Richard I. who promulgated them in his 
quality of king of England *. But Cleikac * Seidcii<i«i>«». 
gives the credit of them to the Duchess of iTBUckst Com. 
Guienne, the mother of Richard ^ The (sro edit) 
French are anxious that it should be thought ^tcoullTm^if 11 
these laws originated with them. This"^'^'** 
however would peem to be of little conse- 
quence if they be, as it is asserted they are, 

(1) Tradition says that this famous oode was discovtred 
in a barrel at Amalfi — and Hume^ who believes the story, 
ascribes to this discovery the revival of the Roman law. 
But it is far more probable that the Pisans brought it 
fit>m Constantinople while their commerce flourished in 
the Levant, and it is certain that before they took Amalfi 
Imerius had been teaching the Pandects at Bologna ^ * Forsyth's iTetn. 
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•VidcBoncher, 
153. 



■ 1 AnderHm, 
179; &Vidc 
Boacber, 133. 



nothing more than a collection pf decisions 
founded on the Consolato del Mare, and ac- 
commodated to the place and time ". (1) 

GoDOLPHiN, in his '* View of the Ad- 
miralty Jurisdiction," (London, 1685) has 
printed these laws under forty-seven heads 
or chapters. Some say they were promul- 
gated about the end of the tzcelfth century 
(1194;) but Camden thinks it was many 
years later (1266) before they were generally 
known "• 

These laws are said to have been first 
printed in England in a little book called 
** the Rutter of the Sea," translated by Wil- 
liam Copland, (12mo. no date.) 



THE LAWS OF WISBUY. 

The town of Wisbuy, which gives the name 
to these laws, was situated on the island of 
Gothland. The time when this code was 
compiled is disputed ; it is supposed however 
to have been about the thirteenth century; 
though the northern writers pretend that 

(1) Magens seeros to think that the Consolato dd Mare 
itself was merely, a treatise on the sea laws of Olcron — aod 
• 1 Magens, 1. that Casa Regis wrote the Contclato del Mare ^. 
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they are more ancient than the laws of Ole- 

ron, and even than the Consolato del Mare 

itself ^ M. Boucher however says*', thatrEmer.pref. xi.' 

** these laws are merely modifications of thei^ckesuT/af^ 

judgments of Oleron/' which (as mentioned SJ^&wtilj.eTi. 

above) he continues, ** are only a collection of rti, 105.** ^' 

decisions founded on the * Consulat: " Lc.''"'*'"' ^^' 



II. THE LAWS OE ORDINANCES of 
FOREIGN STATES. 

Baecelona. — ^A. D. 1484. — This is the date 

according to Emerigon '; but Marshall fixes, Ewer. pref.xiL 
it about the year 1435'. This ordinance is-Manhaiuto. 
perhaps the first that mentions the subject ^rio. ^''**"*' 
of Insurance, notwithstanding what Emeri- 
gon says in his remarks on the ordinance of 

Wisbuy *. t Erocr. ut top. 

Florence. — 1523. (1) 

(1) A scientific traveller (before quoted,) to whom the 
literary world is greatly indebted for ** Remarks during an 
Excursion in lialy^^ — says of Florence, — *' you discover 
h^ on the surface of things how greatly commerce has 

3 
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Brussels. — 1551. The Ordinaxites «r Regu- 
lations (Rigtemtn^) of this date are called by 
• finer. iiH. Emcrigon ** ** Lota; Carotines^^ from thdr 
being promulgated by Charles V. 

/rfewi.— 1568. 1565. (Promulgated by PhiKp 
II.) These ordinances are^ with a few adldi- 
tionsy the same as the preceding. 

Antmterp. — 1593. This ordinance is men- 
tioned by Qeirac as an ordinance of Philip II. 
" pour les Assurances de la Bourse dArvoers!* 
^~\ am ittdined, with Magens, to think the 
date should be 1563, and that it is the same 
odinance as that mentioned above. It was 
on these ordinances that Adrian Verwer wrote 
his annotations. 

The Hanse Towns. — 1597. Made by a ge- 
neral assembly of deputies from the Hanse 
Towns and the free and maritime towns of 
the Empire, which met at Lubeck for that 
purpose. A French translation is in the col- 
'Enter. Qttop. lectiou made by Cleirac ^ This is the ordi- 

degenerated in a country which gave it birth, language, 
^ and laws. The counting-houses are in general dirty, dark, 

mean vaults,— the ledgers stitched rather than bounds and 
''Forsyth'iRCTn. covered with packing paper ^. 
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nance xefered to by Mr. Justice Abbott, in 
his most useful treatise, as ^^ the Hanseatic 
Ordinance*.** Beneck^, a writer on In- '^ Abbott, preC 

▼iii. 

surance, (at Hamburg^,) quotes the Ordi- 
nance of Lubeck, Hambui^h, Mid Bremen, 
of 1591. But it is probable that he means 
this. 

Idem. — 1614. In this year, the consuls and 
deputies of the same towns met again at 
Lubeck, and made some regulations in ex- 
planation of the preceding. This ordinance 
was translated into German and Latin by 
Kuricke accompanied by an excellent com- 
mentary y. rEmer.utiup. 

Amsterdam.— 1598. 1678. 1744. 1756. 
1776. 

MiDDLEBUEGH.— 1600. 1685. 1719. 1736. 

HaMBUBGIL — 1603 •. 1781. «Beiicck^.«t 

fttp. 

Genoa. — 1610. 



Venice. 1626 •. • Wettenreea,« 

^occoM dt Nmu. 

Rotterdam.— 1635. 1721. 1726. 
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LuBECK. — 1657. 

Feance. — " rOrdonnance de Louis XIKtoti- 
chant la Marine^ donnS d Fontainbleau du 
tnois dAoiiU I68i;' 

This celebrated ordinance is said by a 
learned writer, whose judgment and expe^ 
rience in these matters cannot be called in 
question, to be ^* the best and most complete 
system of positive law for the regulation of 
insurance that has yet appeared in any coun- 
try.** It is observed, however, ** that many 
of the r^ulations contained in it were dic- 
tated by national interest and are contrary to 
the general law upon the subject \ 

Copenhagen. — 1688, 1746. 



•Werterrfen DaNTZIC— 1696 "• 

BtfOp* 

KoNiGSBURG.— :1780. 1766. 



BiLBOA. — 1787. 



Stockholm. — 175€u 
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III. FOREIGN TREATISES, &c 

Le Guidon de la Mer. 

This work is inserted by Cleirac in the 
second part of his compilation, intituled 
" Les Us et CoHttumes de la Merr It was 
composed for the use of the merchants of 
"the noble city of Roueu**. The date is^Emer. pref. 
not known, but it is supposed to have been"^ 
written about the latter end of the fourteenth 
century. It is the earliest treatise extant on 
the subject of marine insiurance. 

QuiNTiN Van Weytsen. l^rait^ des Ava- 
ries. 1668. 

Steaccha, De Mercaturd. -v 

, De Navibus. I ^^gti 

— ', De Assecurationibus. J 

LoccENius, De Jure Maritimo et Navali. 

Holmia, 1650. 

ZoucHEi, Elementa Jurisprudentiffi, &c. et Ma- 
ritimi. Lugdun. Batav. 1652. 

Stypmannus, De Jure Maritimo ^t Nautico. 

Gryphiswaldj 1632. 

SCACCIA, De Cambiis. ^ 
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Santerna, De Assecurationibus. 
Roccus, De Navibus et Naulo. Idem de As- 
securationibus. Edit. I. (circa) 1660. 
Cleirac, Les Us et Codtumes de la Mer. 

Rouen, 1671. 
Hertius, Parsnniffi Juris Germauiciy Lib. 1. 

c. 48. 
Grotius, De Juiae Belli ac Pads, &c. 1688. 

(N. B. One of the best English editions of this 
celebraUd author is in folio, 1788— which includes 
all the large notes of Barbc!]rrac.) (1 ) 

Targa, Ponderazioni sopra la Contrattazione 
Marittima. Genom, 1692. 

RiCARD. Le Negoce d'Amsterdam. 

Langenbeck. Annotatioiis or Observations 
(^ttmerdtottjien) on the Hamburgh Ordi- 
nance. 

Adrian Verwer. Idem, — on the Sea Laws 
of Philip XL (2) 

Casaregis, Discours des Loix et du Commerce. 

KuRicKE, Diatribe de Assecuratione, &c. 

(1) Barbeyrac was an eminent Law Professor at GrQ- 
ningen. 

(2) This is called by some writers *' A Treatise on the 
Marine Laws of the Low Countries.'* 
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BrKKERsaOEK, Cornelius Von. Ad L. 
AHinsiS IX. D. de Lege Rhodia de Jactu ; 
— & Quiestionum Juris Privati% in Opera '"^^^^ ^^^ 
om«ifl-*-tom. iii Lugd. Bat. 1767. 

DoMAT, Les Loix CiVileSj dans leur ordrte na- 
ture!) &C& 

Translated by W. Strahan, LLD. 17dl 

BoRNiEA. Gonfa:enoes des Ordonnances de 
Louis XIV*, &c. Paris, 1729. 

Scriptores de Jur6 Natitico et Maritimo ; {Styp- 
mdnnus, Kuricke, et Loecetdus,) cum praefa*- 
tione Heineccii. Hal. Magd. 1740. 

Valin, Nouveau Commentaire sur TOrdon- 
nance de la Marine du mois d'AoAtj 1681 '• '^'^« A°p* p- 

La Rochelle, 1760. 

BuRLAMAQUij Priudpes du Droit Naturel et 
Politique. Geneva, 1764. 

PoTHiER, (1) Traits du Gontrat de Louage. 
Traits des Contrats d'Assurance. Oeuvres 
de Pothien a Paris, 1781. 



(1) The learned and accomplished Sir William Jones, 
i^hom Dr. Johnson designates as *^ the most enlightened 
of the sons of men,^ — says of this excellent writer, (M . 
PcrfAier,) in his Essay on the Law of Bailments b,— " At l^*',^" ^?^' 
the time when this author (Le Brtin) wrote^ the learned 5x5. 410. 
M. PoTHiER was composing some of his admirable irea^ 
tises on all the different species of express or implied con- 
tracts ; — and here I seize with pleasure an opportunity of 

Z 
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Emerigon, Traits des Assijraaoes et des Con- 
tacts k la Grosse. d Marseille, 1783. 

Benecke (^pjEtona tKjSS ^HjeHjeEdrntai^,) &c 

. Or, a SjTStem of Insnranoe and Bottomry, — 
aoooiding to th^ La^ and Usages of Ham- 
burgh, and the principal Mercantile Nations 
in Europe. Hamburgh, 1805. 

Boucher. P. B. G>nsulat de la Mer, ou Pan« 
deetes du Droit Commercial et Maritime. 

a Pam, 1808. 

Tecommending thoie treatiset to the En^h lawyer, ex- 
hortioghiin to read them again and again; for if bis great 
master^ Littleton, has given him, as it must be pre- 
sumedy a taste for luminous method, apposite examples, 
^ and a clear manly style in which nothing is redundant, 
jiothing, deficient, be will surely be delighted with works 
in which all those advantages are combined, and the 
greatest portion of which is law at Westminster as well as 
at Orleans : for my own part I am so charmed with them, 
that, if my nndissembled fondness for the study of juris- 
prudence were never te produce any greater benefit to 
the public, than barely the introduction of Pothier to 
the acquaintance of my countrymen, I should think that 
I had in some measure discharged the debt, which every 
man, according to Lord Coke, awes to his profession.''-* 
M. Pothier died in 1772. To the mercantile reader per- 
haps an apology may be necessary for giving this extract : 
—to lawyers, if any should condescend to peruse this^ 
Essay^ no apology will be necessary. 
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IV. ENGLISH TREATISES, ice. 

Wellwood, an Abridgment of all Sea Laws, 

&c 4to. 161S. 

Malyne, Consuetudo vel Lex Mereatoria, &c. 

folio, 1622. 

Thif book contains the laws of Oleron, Wisbuy, 
an^ the Hanse^towns. 

Selden, Mare Clauaum, sen de Dominio Maris, 

folio, 16S5. 
The best translation of this book is by << J. H«'^ 
1663 \ fcVUeButlei^f 

MoLLOY, De Jure Maritimo et NavalL 1676, p. i«r. 

This work has gone through a great dumber of 
editions; — though Sir William Scott has observed, 
that MoUoy << is of himself of little authority K** His i s Rob^ Adm* 
references, however, are very numerous, and those ^* P* *^* 
to books of great esteem among civilians and lawyers* 

Magens, Essay on Insurance, &c 4to« 1755. 
Beawes, Lex Mercatoria rediviva« foL 1758< 
Kaimes, Principles of Equity* foL 1767^ 

Paekeb, Laws of Shipping and Insurances* 

4to. 1775* 
Weskett, a complete Digest of the Theory, 
Law, and Practice of Insurance, &c* foL 1781* 
z2 
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840 APPENDIX V. 

ScoMBERG, Treatise of the Maritime Law of 
Rhodes, &c, gvo. 1786. 

Millar, Elements of the Law relating to In- 
surances, &c. 8vo. 1787. 

Park, (now Mr. Justice Park) System of the 
Law of Marine Insurances, &c. 8vo. 1787. 

Burn, Practical Treatise or Compendium of the 
Law of Marine Insurances. 12mo. 1801. 

Marshall, Treatise on the Law of Insurance. 

8vo. 1802. 

Abbott, (now Lord Chief Justice Abbott,) 
Treatise of the Law relative to Merchant Ships 
and Seamen. 8vo. 1802. 

Evans, Essays on the Law of Insurance, &c. 

8vo. 1802. 

Strickland, Essa^ on Particular Average. 
No date, (about 1802.) 8vo. 

Annesle Y, Compendium of the Law of Marine 
Insurances. 8vo. 1808. 
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amyentia^ 



Seamen's Wages are said in the note page 
79» of the Essay, not to be due, and therefore 
not recoverable by law, unless the contract en- 
tered into by them with the master, or the 
owners, be fuMlled ; which contract is to this 
effect : — " That they shall not demand, or be 
entitled to their wages, or any part thereof, im- 
til the arrival of the ship at her final port of 
discharge, and her cargo be delivered**' 

It ought to be generally known to every one 
concerned in shipping, that the G)urt of Admi- 
ralty does not in all cases consider this agree- 
ment as binding on the seamen; but that it 
will, on application, relieve them from the ope- 
ration of the above clause. 

The case which settled this pointy or perhaps, 
more properly speaking, opened it, for it was 
thought to have been settled before, is as follows: 
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S4S ADDENDA. 

—The ship Juliana sailed from London for 
New South Wales with convicts^ which she 
landed, and took in a caigo for Port Jackson, 
where ^e arrived ; she sailed thence with a car- 
go for Batavia, where she took.in a fresh cargo ; 
sailed for several ports, and arrived at Calcutta; 
discharged her caigo there, and finally loaded 
for London ; for which she sailed, and after ar* 
riving in the Downs she struck on the Kentish* 
knock, and was lost with all her crew, except a 
seaman and another person* The seaman in- 
stituted his claim in the Admiralty Court for 
his wages ; and the learned judge, after a very 
elaborate sentence, decided, that the plea put 
in by owners, setting forth the stipulation be- 
tween them and the mariners, must be rejected, 
as the court was not disposed to lend its sanc- 
tion to such a principle* The sentence is too 
long to be inserted here, we shall therefore only 
briefly state the grounds of it The first and 
principal reason given by his lordship was, that 
the voyage in question was a divided voyage^ 
delivery of the caigo having been made at a va- 
riety of ports ; and that as such it came under 
the general law, the principles of which it was 
the duty of the court to apply. Freight, he 
observed, has been truly said to be ^^ the mother 
of wages ;'' it was the only source of wages* 

3 
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ADDENDA. 84S 

If that wa8 lost, eyery thing los lost to the ma* 
riner. In this case, however, freight had heen 
earned ; and in all eases the owner might secure 
his freight by insuring it, and it would be a 
matter of indifference to him whether he got it 
from the fre^htars or the insurers. Other rea- 
sons appear to have led to the decision of the 
learned judge, which were;-^the well-known 
ignorance of the seamen, and the peculiar hard' 
ship of the stipulation in the agreement ; which 
indeed the Scotch courts had before stigmatised 
as inhuman and ill^al. 

In the above sentence Lord Stowell did not 
notice the situation of the owner by the loss of 
the ship, which in fact shows that it is not in- 
different to him whether he receives the freight 
from the insurers or the freighters ; because, if 
the ship be lost he will be relieved from the pay- 
ment of wages alt<^ether ; thus reversing the 
equitable maxim, of nemo debet locupletari aU- 
end jacturd ; — for the owner does realljrprofit 
by the seamen's loss : he gaining the wages, by 
the same means as the seamen lose them. This 
is an additional argument for the revision of 
that part of the agreement, which it must be ac- 
knowledged bears so hard upon the mariners. 

In the case of Appleby v. Dodds, tried before 
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• 8 KtstEep. Loid EUnboiDUffh \ the plaintifl^ who was one 
'' of the seamen^ was nonsuited upon the construe- 

tion oi the agreement ; which was in the usual 
words. From whiph we may infer; — that even 
when the voyage is divided, the crew are not by 
the English law entitled to their wages, if the 
diip be lost short of her final port of discharge. 
It now, however, appears, that the Court of 
Admiralty, proceeding in equity, will grant them 
reEef under the principles of tile general law. 
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Jtrtiejr 



TO THE 

PRINCIPAL MATTERS, 



A. 

ABANDONMENT^— A Salmge Loss assumes an 

Abandonment .« p.82 

^JUSTMENT,— Of Gbvsral Avxraos. 68 

Difficulty of adapting it to a Poliqr of Insu- 
rance , iJ. 

Not necessary nor correct to state the amount 

per cent «... 69 

This was formerly the custom ib. 

Instance of an errcmeous settlement made hi 

consequence of this. (Note) ib. 

Of a Partiax. Lp8s> commonly called a S^ 

vageLou 79 

■ Particular Average ... 86 

Of Particular Average 75 

Difficulty in ascertaining the principles of, • 78 

Various modes of adjusting, vis.— • 

I.— Asa SalvageLoa 102 

8. — On merely the Difference between sound 

and damaged sales .....••. 108 

S.r-By comparison between Neat Proceeds of 

sound and damaged sales 113 
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346 INDEX. 

AdjustmkitTi— continued. 

4.— By comparison between Gross Proceeds 

of sound and damaged sales 12D 

Of Partial. Loss on Ships. 
The coirectness of the adjustment must de- 
pend on the skill and judgment of the 

person who undertakes it 154 

No rules can be given for it t&. 

(See Particular Average,) 
ADMIRALTY, Court of. 

CiMtom oi the Registrar and Merchants in 

cases of general average 26 

AMSTERDAM, Practice of,— witji respect to 

Salvage Loss {Note) SS. 

Oidinance ofy— recognises tlje principle of ad- 
jasting particikur asrerage oa the Gross 

Proceeds :.•. 91 

Ordinance of,.— with respect to freight of 

goods damaged (Note) ;... 131 

AKBITRATION,— (and Referbmce to). 

Its great importance to Merchants... 227 

Insurance duputes settled bj — 

>■ Id foreign ceuoftries in former times 228 

In England also 229" 

Subjects which ought to be settled by. .... . 2SQ 

Its advantage over legal proceedings in the 

settlement of mercantile difierences. . • • 231 
Reasons ibr refering to^— instead of proceed- 
ing at law ...» ib. 

Of the Persons who may submit their differ- 
ences to 23a to 241 

Of the subjects which may be submitted to 242 

Of the various modes of submitting to w 243 

L By rule of Court 244 
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INDEX. 847 

Akbitration,— contiiioed. 

2. By a Judge's order. , 244 

S. By Deed under seal ii. 

4. By Agreement on stamped paper 245 

5. By Bonds , i&. 

6. By Agreement on unstamped paper. ... ii» 
7« By Agreement on a Poh'cy of insurance. ; ib. 

8. By Parole agreement 246 

All Agreements in writing to refer may be 

madearuleofCourt......... 247 

Verbal Agreements^not ib. 

Imperative in the Court to enter the submis* 

sion on its record -. • 249 

Printed form of the Bond not correct 250 

■ of certain clauses which it ought to 
contain it, 

A conditional agreement to refer is nugatory 351 

Form of Agreement to refer, on a Policy of 

Insurance 252 

Every Agreement to refer is revocable. • . . 255 

— as is every other kind of authority. . ib. 

— — but though one party revoke, the Ar- 
bitrators should proceed 256 

Authority to refer ceases on the death of one 

of the parties « ^ . 257 

m also on his bankruptcy ib, 

■ also on a woman's marriage 259 

Of the oaths of witnesses to be examined . « . 268 

Of prolongation of the time 264 

Signatures of prolongation of time should be 

witnessed t& 

A quaker ought not to be a witness to it^- 

and why •••• ib^ 
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948 IN9SX; 

Akbitratiok,— continued. 

Oftb^cotf^ofth^Re^rence... 266 to! 

>r clause to award tbem ought (o be ip 

the Agreemenl.*.... -* 266 

— -— if no directions be given by the Arbi- 
. trator> they are to be equally borne ., . 268 
■ I << The ootts to abide the event of the 
award'' means the legal event, ,.••.,« 269 
(See Arbitrator and Award.) 

ARBITRATOR,— is an Arbitrary Judge 232 

Difierence between him and an Arbiter. . « . 23S 

The power of.*. »,. 

Who are cmnpetent to be 234« 

Whoare^figiftfe tobe.. ••« .• 235 

Feir persons digible to be professional mer- 
cantile Arbitrators 237 

Should not be an advocate, but a judge. ... ib. 
ESBCta of choosing an improper person. . . . 238 
A third Arbitrator preferable to an Umpire 

—and why 254,255 

Should proceed to the award though one 

party revoke his authority , ^.... 256 

Of the proceedbgs on a Reference 260 

Advisable to choose a third before proceed-. 

. ing ib, 

r— The Courts recommend it ib. 

— Mode of choosing when the two disagree 261 
■ ■ Lord EUenborough's opinion thereon. . 262 
Appointment of third to be indorsed on in- 
strument of reference. ... 263 

■ . ■ no new stamp necessary for this ib» 

Bound to examine the witnesses on both sides 264 
-— and in presence of the parties — if re- 
quired ib* 
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IKDEX. S49 

Arbitrator,^— continued. 

Proceedings o^— may be ex parte if either 

party refuse to attend 965 

Arbitrators' fees are strictly gratuities 266 

— - cannot be sued for, — unless there be a 

promise to pay • • ib. 

Have not an unlimited power to charge what 

they please 267 

Cannot reserve their authority 286 

— *— nor delegate it. • ib, 

Hb power at an end when the A ward is signed 

and cannot be revived (Note) 295 

Are not compellable to discover their reasons 

233, 206 
(See Arbitration and Award.) 
ASSURED,— has no longer power to recede when 

the risk has commenced 179 

AVERAGE, three kinds of,— General, Particular, 

and Petty 1 

Meaning of the term when applied to 

Maritime Commerce • • . . ib. 

Genera] meanmg of the term 2 

lU Etymology and Derivation (Note) ib. 

Definition of the three kinds of. 3 

Meaning of the term at Lloyd's ib. 

Its true meaning ib. 

Custom with respect to it, of very ancient 

date ib. 

Not applicable to a policy of insurance in the 

first instance 4 

The word ** Average" docs not occur in the 

body of the policy 5 

Use of the term in the courts of law in this 

country • ib. 
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350 INDEX. 

AyiEACB,— continued. 

(Seew[t.General^ParHadar'''--ta^iPetty 
Awragef also Menwrandunu) 
AWARD,— The wording of it ii the principal thing 

to be attended to 269 

Time £nr making it ought not to be limited. • £55 
— — - but it mu»t be made in a reasonable 

time 254,^56,265 

mn else the submission may be revoked 25^ 
Not necessary to state enlargement of time 

intheAward (NoU) 25^ 

Form of an Award on a Policy of Insurance 25£ 
On a reference by Rule of Court it stands for 

the verdict 25& 

Should be drawn up by a Solicitor or Notary 

employed and paid by the Arbitratorii 



■ but there is no o|]|{ection to the Soli- 
citor of one of the parties.. 270 

Must be made in cmformiiy to the suhmuion 

-—this is the first essential rule ib. 

No specific rules can be given for drawing it 

up « ,... 271 

The Judges always put a reasonable construc- 
tion on it. ibf. 

Must not extend to any matters beyond Ihe 

submission. » , 27S 

— — — nor be allowed to afiect the rights of 

* persomnoi parties to it 275 

■ nor be of things mpossMe to be per- 
formed 277 

MaxthereasonaUe 278 

— not be contrary to the kno • . . . . 279 

-— doctrine on this head 279 to 282r 
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INDEX* 351 

Award,— continued. 

Ought to be certain ; — i, e. clear/ definite and 

explicit ••• 28S 

tobe^w/ r «4 

. OfanoiMtti^ it not final 285 

Muflt not be of fart only of the things tub- 

mitted ^8 

Best mode of making final 289 

Will be set aside for fraud or corruption of 

the Arbitrators 290 

— *- (this is the only ground under the sta- 
tute ) 29 1 

«— also> for misconduct or gross impartiality ii. 

——also, in some cases, though the mis- 
conduct may be venial • . . 29S 

Is void — if the time has been suffered to ex- 
pire 29i 

■ also, if proper notice has not been 
given to the parties to ikttend ih^ 

— — — also^ if the third Arbitrator has not 

been given the regular notices to attend t& 

Not made void by a Stranger's joining in it. . A. 

■ nor, because without a date iL 

— nor, for having no stamp— or an im- 
proper one ii. 

■ nor, from the misconception or mis- 
tidce of one of the Arbitrators ih. 

May be s^t aside for fraud or concealment 

of either of the parties 295 

■ also, if any alteration be made after 
delivery (Sf Note) ib. 

When signed, the Arbitrator's power is at an 

end, and cannot be revived (Note). • ih. 
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852 INDEX. 

AwARDi—oontinued. 

The performance need not be literal,— if rir- 

tual it is 8u£Scient ggg 

If the time for performance be not limited, a 

reasonable time is assumed ifi* 

(See Arbiiration and' Arbitrator.) 

B. 

BOATS,— must be cut away from the ring-bolto, or 
from the quarters— to constitute claim 

to General Average , 15 

Washed overboard— to be considered as Par^ 

tial Loss. 148 

No claim for, if over the stern 17 

According to the laws of Rhodes not part of 

the ship f^. 

BOND, — Average Bond ought to have the names 

of arbitrators inserted.... •••• 54 

BOTTOMRY BOND,— &<? ATo^^f 31 

BREAKAGE,- thmgs liable to, when a subject of 

average ^ 196 

C. 

CAPTAIN'S ACCOUNTS,*-the proper subjecU of 

arbitration ^ 236 

CAPTUR£,^-plunder in consequence of, a subject 

of Partial Lots ISO 

In case of capture and recapture, full return 

of premium stipulated is to be made ... 176 

But query ? ( Note) ib. 

CARGO,— i>to contribute to general average 47 

Custom of foreign countries 49 
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INDEX. 358 

Cargo,— continued. 

Value of, for apportionment in the general 

average :...« • 47 to 54 

Case of no cargo to contribute 52 

Part sold to pay charges in a foreign port 

— Loss on. . » X 18 

— ^- how to be apportioned 19 

— ProJU OB*-ditto , 20 

Damage done to-4)y throwing water down 

the hatches to extinguish a fire 45 

CHARGES,— (extra) arising from sale of damaged 

goods 132 

Two modes of apportioning these charges. . 138 

That formerly in use ib. 

The proper principle 135 

Charges of recovery in case of loss, if meant 

to be insured, ought, (on an open policy,) 

to be sodeclared 168, 171 

Charges of recovery, — what are {Nate) .... t*. 
Whether the extra charges can be added to 

make the claim amount to an average ? 207 
Odinance of Hamburgh on this subject. . . ., 208 
COLONIAL PRODUCE,-^Custom with respect 

to valuation of. 163, 165 

CONSOLATO DEL MARE,— A collection of the 

usages of the sea d 

Different editions and translations of it 

(Note) i 10 

CONTRIBUTORY INTEREST,— to General 

Average, remarks on 6*^ 

Value in the policy has no concern with the 

value to contribute ih» 

Value to contribute 46 to 66 

2a 



Digitized by VjOOQiC 



854 INDEX. 

Contributory Interxst,— continued. 

Cargo, Ship, and Freight to be stript of all 

the charges attaching to them.. 69 

(See General Average*) 
CONVOY^— return of premium to be made if ship 

depart with convoy 173 

Penalty for maBter sailing without convoy 

(NOe) a. 

Penalty for separating from, 174 

Case of American ships leaving the convoy. . tb. 
COPENHAGEN,— Policies of^nsert 'Moss or 

damage*' instead of ** average** 200 

COPPER-SHEATHING,— deduction from cost- 
custom of Bordeaux, &c. (Note). .... 154 

CORN,— »what this word comprehends 197 

COURTS OF LAW,— recognise only two kinds of 

losses, total and average 5 

COURT of PoUcies of Insurance 228 

CUSTOM— of Lloyd's,~Evidence on thb to be 

taken with great circumspection. ... 72, 161 



])AMAGE,--On Ship. 

Of Damage dome by purposely running 

ashore to avoid a total loss S3 

Whether the subject of General Average con- 
tribution ? ib. 

■ when chased by an enemy. ... 38 
— — • when defending her against an 

enemy 39, 150 

— — — — when forced on shore 145 

■ by collision. . . . « ib. 

(See General Average,) 
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INDEX. 355 

DECK.— No contribution can be demanded for goods 

which lie on the deck IS 

DISCOUNT^— useless to deduct it from sound and 
damaged sales in adjusting a particular 
average (N(4e) 126 

DOCUMENTS— -required in Amsterdam for regu- 
lating a loss (Note) 182 

DOUBLE INSURANCE,— what is 182 

(See ROum of Premium.) 

DUTIES,— 4os8 of>— on damaged goods ought to 
be made good to the merchant by the 
revenue » • • * •••••• 129 

E. 

EMBARGO,— in case of, the wages, &c. fall on the 

owner • 42 

Extra Charges— see Charges. 

F. 

FLORENCE,— first instance of what is called the 

** Memorandum " appeared there in 1580 195 
FOREIGN WRITERS on Insurance,— a selection 

from^heir works recommended (Note) 11 

— Ordinancbs— see Appendix F. 

FREE of Average — see Memorandum. 
FREIGHT,— of goods sold to pay expenses in a fo- 
reign port must be made good to the 

owner 28 

To contribute to general average 59 to 66 

Foreign ordinances not agreed on this 59 

Question, if to contribute to general average 
when, the payment of it shall depend on 

the contingency of arrival ? 60 

2 a2 
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356 INDEX. 

pREiaHT,— continued. 

Mutt contribute in case of re-capture 61 

Seamen's wages to be deducted from freight 

in value for general average^ and why. . 62 

Case of no freight to contribute to general 

average 65 

Particular case in which freight ought to con- 
tribute to defray expenses incurred in 
recovering goods (Noie) 66 

Case where the underwriier an goods must pay 

thefk^ight 83,84 

In general no freight due unless the goods 
be delivered at the port of destination 
(Noie) 84 

Exceptions to the rule (Note) 85 

Whether the merchant can legally insure 

freight ? 131 

Custom in Spain with respect to freight 

(Note) 132 

Interest on policies on freight 170 

This word Jreight does not occur in the Me- 
morandum used by the Insurance ^m- 

panies (Note) 198 

(See VabiotUnu.) 

G. 

GENERAL AVERAGE^-^what constitutes a claim 

to it 6 

May arise from two causes 6, 7 

Requisites necessary to make the claim valid 7 
Nothing but imminent danger justifies a claim 

of this kind 15 

Mistakes of foreigners on this head. . •• . • 16, 17 
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INDEX. 357 

General Average^ — continued. 

Cases of claims for general average on which 

there is no dispute 9 

1. Jettison, the most ancient source of claim ib. 
Contribution cannot be demanded for the jet- 
tison of goods that lie on the deck. ... 13 

2. Damage done to cargo in effecting a jet- 

tison 14- 

3. Damage done to ship in effiscting a jettison 15 
4e, Cutting from, or slipping from anchors to 

avoid rocks, &c. ib. 

5. Cutting away ma^ drc ib. 

6. Materials used at sea for purposes of gene- 

ral safety 17 

?• Loss on the Cargo sold in a foreign pert, 

to pay charges 18 

Profit on the same • 20 

8. Freight of ditto 23 

9. Pilotage on putting into a port in distress 24 
10» Expenses of unloading the cargo for the 

purpose of repairs, &c ib, 

l\* Expenses of getting ship off the ground. . 25 
When this becomes a general average, and 

wlien not ib. 

12. Hire of extra hands, &c, ib. 

13. All extra charges incurred for general 

good, &c ib. 

When not general average 26 

I4f. The sum paid to ships, boats, &c. for as- 
sistance getting ship off the ground, Sec 27 
Goods may be sold free of duty to pay this .. . ib. 

15. Salvage for re-capture 28 

16. Money, &c. given by neutrals to release 

ship, Sec, 29 
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S58 INDEX. 

GsNBfiAL AvBttAGEy— continued. 

17. Charges for releasing ship when unjustiy 

detained • . . • SO 

Other subjects for general contribution, ... SI 
Claims for general contribution which are 

doubtful ornot alknoable SS 

a. The repairs of damage sustained by ship 

purposely run ashore to avoid being 

driven ashore • • • . ib» 

Opinion of foreign ordinances respecting this 

question ib. 

Oi^ur writers not conclusive on this head.. . . S5 
Arguments against its being a subject of ge- 
neral contribution So to S8 

b. Damage sustained by running ship ashore 

when chased by an enemy ib. 

c Dam^e and expense sustained in defend- 
ing ship jigainst an epemy S9 

d. Expense of curing hurts of the crew in 

defending ship against the enemy. ... 40 

e. Wages and proviidons of ship^s company. . 41 

f. Repairs done to ship in a foreign port. ... 43 

g. Sum promised to seamen for extra exer- 

tions ,.,..,.... .^ 44 

h. Damage done to the cargo by water thrown 
down the hatches to extinguish a fire^^ 
how it ought to be recovered 45 

Remarks on the apportionment of general 

average 46 

Determinations of English courts of justice 
furnish but little authority on this sub- 
ject ^ ib, 

bhip and cargo (if of any value) must always 

contribute* • 47 
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INDEX. 359 

General AvBRAOEy^ocontinued. 

Whether the freight ought in some cases is 

not so satisfactorily settled 47 

Value of the car^o for general average. ... ib. 
Adjustment in an intermediate port always 

to be avoided 53 

If the ship be lost and the cargo sent on, the 

freight must contribute id. 

Value of ship for general average 54 

Value ofjrdght for general average 59 

Seamen's wages not to contribute— and why . 62 
Some persons hold that provisions should not 

contribute 65 

No satisfactory reason for this t6. 

Case may occur in which the ship alone shall 

pay the general average ib. 

Remai'ks on the Contributory Interest 67 

Erroneous adjustment of General Average 

(Note) 69 

Qu^y^— Are underwriters liable to pay^ as 

made up in a foreign country ?. . . . 70 to 74 

Opinion of Mr. Justice Buller {Note) 72 

Judgment oi tBe court of King's Bench 

(Note) , 73 

GOODS-rSold at an Intermediate Port to pay 

Ship's expenses, &c— Loss on,r- how 

to be borne 18 

Profit on, — how to be apportioned. • \ . . • 20 
GROSS PROCEEDS.— The only equitable mode 

of adjusting a particular average. ..... 121 

Determined by the courts of K. B. and C. P. 

to be the law of England 96 
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360 INDEX. 

H. 

HAMBURGH.-^iOtdinaBee of, with respect to the 

interest in a policy on goods {Note), . 158 

I, J. 

I NDEMNITY. — Erroneous opinions respecting it. . 98 

Can never be obtained on the principle of a 

iohage loss on a profitable market. . . . 106 

Only one case where the merchant is indem- 
nified on the neat proceeds. 114 

Of the A88ured*8 indemnity when the adjust- 
ment is made on the gross proceeds. . • . 127 

Mercaniile indemn^y — ^not the object of in- 
surance « ib. 

(See Particular Average,) 
INSURANCB,«^ontraGt of, of much later date 

than the contract of average. 4 

When it commenced in this country uncertain 

(Note) ib. 

Foreign writers on — a selection from their 
works would be useful to the practi- 
tioners in Lloyd's {Note) 11 

Intention and end of insurance 98 

Not intended to a^rd a mercantile indem- 
nity. 127 

Vitiated, if goods are over-valued to defraud 

the underwriter 166 

On illegal insurances no return of premium 

can be demanded — and why 180 

Over insurance, a return of premium fbr 182 

Double insurance^ what ib. 
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INDEX. 861 

INSURER,— Not always in the place of the assured 105 

'^ His risk ends on the landing of the goods, . 125 

« This of consequence to be recollected {Noie) ib, 

• INTEREST,— When underwriters liable for 31 

On Bottomry Bond — when not claimable. . . tb» 

Short Interest — a return of premium for 181 
INTERMEDIATE PORT,— Goods sold at (See 

Goods.) 
JETTISON, — the original soiurce of general average 

contribution 9 

Laws of Rhodes on ib. 

Cases in which it may be made 12 

To lighten the ship in a storm ib. 

Or when pursued by an enemy ib. 

Or when aground, for the purpose of floating 

her ib. 

Contribution cannot be demanded for goods 

jettisoned, if they lie on the deck 13 

Rules and exceptions with respect to contri- 
butions 13, 14f 

Fomis prescribed by ancient laws with respect 

to jettison 32 

Fraud suspected when these forms have been 

too tvell observed ib. 

General principle to be adhered to ib. 



K. 



KONIGSBURG,— Ordinance of, § 9, 10, 11, re- 
commended to the pcmsal of lawyers 
(Note) S3 
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362 INDEX. 



Jj. 



LANDING^— of the goods*«-The insurer's risk 

ends on the landing of the goods. . . . • • 125 
This of copsequence to be recollected 

(Note) ib. 

LLOYD'S, — Custom of, — with respect to freight 

contributing to general average 61 . 

' with respect to commission on da- 
maged sales {Note) 102 

Evidence in courts of law, with respect to the 
custom of« — should be taken with great 
circumspection — and why (Note). . 72, 161 
The Provisional Committee of Uoyd's recom- 
mended a revision of the policy. 194< 

LOG-BOOK,— of more use than a protest in ascer- 
taining claims for partial loss on ship. . 154 
LONDON ASSURANCE C0MPANY,^fir8t to 
discover the insufficiency of the MemO' 

randwm to protect the insui^er 195 

They insert in the Memorandum the words 
'' rice and sal^tre,'' among the articles 

free of all average , 197 

They do not insert freight in the Memoran- 
dum {Note) 19d 

LOSS|— from mistake, ignorance or negligence, is 

not a peril of the sea 147 

— — therefore for such loss there is no claim 

on the underwriters t6. 

Courts of law recognise but two kinds of loss, 

total and average 5 

(See Partial Loss and Particular Average 
Loss, &c.) 
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M AG ENS,— his recommendation to merchants, &c. 225 
MANUFACTURED G00DS,-mean8 of deter- 

mining the market price of. 108 

Form of adjustment of a particular average 

on (Appendixii.) 304* 

MASTER, — In what cases he has a full controul 

over the cargo {Note) 18 to 20 

Whether he can refuse to deliver the goods 

to the merchant until he he satisfied for 

the general average? 54* 

Custom on this point id. 

Subject to penalty if he sail without, or se- 
parate from convoy without leave {Note) 173 

MEMORANDUM.-iremarks on the 193 

Many disputes have arisen on it ib. 

Different heads of inquiry 194 

(I.) Of the Origin and Intention of it 195 

When it first appeared in this country id. 

Of much earlier date in foreign countries. • s6. 
Foreign policies did not contain the condition • 

relative to the ship being stranded. « . « ib, 
(II.) Of the words Corn, Fish, Salt, Fruit, 

Flour and Seed 197 

The word *' Corn'' comprehends peas, beans, 

malt, &c ^ ib. 

The word ** Salt" does not comprehend salt^ 

petre ib. 

(III.) Of the wot6b Jree Jrom average under 

s£5 per cent, and under s£^ per cent., . 198 
Reason for the insertion of the words ** free 

of average under £S per cent." ib. 



Digitized by VjOOQiC 



864 INDEX. 

Memoran0um> — continued. 

Some foreign ordinances include general ave- 

rage in this warranty {Note) 198 

Difference of opinion with respect to the 
words ** free of average under £5 per 
cent« 199 

Purpose of inserting these elauses 200 

Some foreign policies insert the words ** loss 

or damage," instead of *' average**. . • . ih* 

When several articles are insured together 

the daim should be analysed^ — and why ib* 

Various clauses inserted in policies to guard 
the assured against the effect of the 
above article 201 

Usage on this head ib. 

Case where it is thought tlie printed words 

should over-rule the written ones 205 

Intention of the Memorandum when first in- 
serted (Note) 294? 

Questions on average on ship not amounting 

to jgS per cent 205 

Whether the claim for particular average must 
amount to £B w s£S per cent, tvilhotd 
aha rges f 207 

(IVO Of the worda^** tvarranted free Jrom 
average mrdesi general^ or the ship he 
stranded*^ 208 

1. Of the words — " 'oHtrranted Jree Jrom 

averagt^^ i^. 

Two important cases on this point ib. 

First case detailed 209 

Second case 212 

2. Of the meaning of the words ** unless 

general*\ 214 
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Memorandum,— continued. 

3. Of the meaning of the words^ *^ or the 

ship be stranded** 214 

(V.) Of the word *' Stranded** 217 

DefiniUon of. 220 

Cases detjsnnined on this head 219 

Lord Kenyon*s opinion of ib. 

Lord Ellenborough's opmion of. 220, 221 

His lordship's advice on this subject (Note) 217 

What is a wreck /?ro/tfwiportf? (Note)...,, 223 
MERCHANTi— the custom in former times for him 

to sail with and take charge of his goods 9 
No oUigaHoH on him to dispose of sound 

. . goods by public sale 133 

May at any time declare on the policy the in- 
terest insured, &c 167 

Opinion of Lord Ellenborough on this head ib. 

N. 

NEAT PROCEEDS.— This principle incorrect for 

adjusting a Particular Average 113 

It professes more than it accomplishes 1 20 

NEGLIGENCE,— mistakes or ignorance, of the 

master, &c. are not perils of the sea. ... 147 



ORDINANCES,— foreign, though not in force in 
England, are yet o^ authority ; and why 
{Note) 34 

OWNERS of Ship's Accounts,— the proper subjecte 

of Arbitration, 236 
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PARTIAL LOSS.— DifiFerenGC between the terms 

Partial Lost and Particular Average. . . 77 
On Goods ;— • 

What is propjerly so called. 135 

Mode of adjusting it , ib. 

No difiarence of opinion on this head. . . • •« ib. 
Mode of adjusting a partial lost when U and 

a particular average occur on the same 

interest 136 

Ok SHiPy-*in what case the insurer shall be 

liable> not well determmed 143 

Wear and tear of the voyage not a subject oi 

partial loss • . . • . 144 

Illustration of this by example ib. 

Difficulty in distinguishing between wear and 

tear, and partial loss 152 to 15i 

Cases which constitute jMir^to/ lots, viz. 
(1.) Damage done to a ship when forced on 

shore 145 

(2.) Damage by collision ib. 

Opinions of foreign writers on this head. . . . 146 
(3.) Damage done to the upper works^ &c.. • 148 

(4.) Boats washed overboard ib. 

(5.) Loss by lightning or accidental fire. ... 149 
(6) Loss incurred while scudding before the 

wind, lying to, &c tft. 

(7.) Plunder or damage in consequence of 

capture 150 

(8.) Damage done to ship when defending 
her against an enemy. ih. 
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Partial Loss,— oontiniied. 

Reason why this should be considered as a 

partial loss. 151 

(9.) Sails split, &c. by carrying a press of sail 

to escape capture, &c ib. 

Springing a leak at sea merely by strabing is 

not a partial losa« 152 

Correctness of the claim depends greatly on 
the skill and judgment of the person who 
makes the adjustment 154 

No rules can be given for all cases i6. 

Usual deduction in adjusting claim ib. 

Equitable reasons for such deduction 155 

PARTICULAR AVERAGE,— Not an accurate 

expression {Note) 76 

Difference between it and a partial lou. ... 77 

Thagl^rm should be confined to the tnode of 

adjustment ib. 

How the term is used in this Essay ib. 

Two modes of adjusting %b. 

Foreign writers afford little information on 

this subject. ...» 78 

Of the mode called a Salvage loss,^-An what 

it consbts 79 

Only one case where it is correct to adjust a 

Particular Average, as a Salvage loss. . • 83 

Of the mode called a Particular Average. . 86 

Enquiry into the history of. 89 to 97 

Supposed origin of adjusting a particular ave- 
rage by reference to the market price of 
the sound goods 90 

Adjustment on the neat proceeds was formerly 
the generally received doctrine in this 
country • 91 
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Particular Average,— continued. 

Adjustment on the gross proceeds^ when first 

practised : . . 92 

X ■ - at Hamburgh in 1719 ib. 

i 1 — I atLloyd'sin 1750 ib. 

Ordinance of Amsterdam of 1744 recognises 

this principle 93 

Cause of Letvis v. BMcker ib. 

Cause of Johnson v. Shedden 94? 

The gross proceeds determined by law to be 

the true principle 96 

Various illustrations of the modes of adjusting 

a particular average 100 

(1.) On the adjustment as a salvage loss 

102tol08 
Reasons given by some for continuing this 

practice .v 107 

(2.) On the adjustment— on the d^erence be- 
tween sound and damaged 108 to 113 

. Three different modes of stating a particular 

average (Note) 1 IQ 

. Customary mode not the best ib. 

Question of replacing the damaged goods 

with sound considered. Ill 

Case to illustrate this i^. 

No principle correct unless it refers to the 

prime cost and tlie market price 113 

(3.) On the adjustment on the neat proceeds 

113 to 120 
(4f.) On the adjustment on the gross proceeds 

120 to 127 

Superiority of this mode shown by examples 

122 to 124 
Objections answered , . . 124* to 127 
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INDEX. 96d 

Particular Avbragx,— oontinued. 

This mode peculiarly adapted to the a^qst- 

ment of claimfr— 4uid why « 127 

On the assured's indemnity on this mode of 

adj lutmen t ; « U.. 

On aeOing whok padages of goods when only 

part is danu^ged •*.., 1S9 

Reason given by the merchant for Ais. • • • • 141 
On Ships— (See Partial Loss.) 
PASSENGERS,— not to contribute fi>r their bag- 
gage in general average .•... 46 

Ordinance of France opposes this (Note). . ib. 

PETTY AVERAGE,— What is ^.... 8,26 

PILLAU and Konigsburg^-— on the extent of the 

portsof (NoU) 33 

PILOTAGE,— on putting into a port in distress, a 

subject o£ g Q p g ra l average* ••••••.••• 24 

PLUNDER,— In consequence of capture, a partial 

loss , 150 

POLICY of Insurance,— the object of. 98 

Written clauses in policies in gaieral over- 
rule printed ones (Note) 203 

(See Memorandum.) 

PREMIUM,— return of. 172 

Under what circumstances the assured is en« 

titled to a return of premium ib. 

(I.) When it is stipulated Jbr in the policy. • ib. 
In every claim of this nature the ship must 
have arrived at her ultimate port of des- 
tination 173 

Return to be made if the ship depart with 

convoy tb. 

Master must not leave the convoy intentionally ib* 
2b 



Digitized by VjOOQiC 



S70 INDEX. 

PsKMiUMy— ooDtiniied. 

Penalties for 60 domg (Note)... 17S 

Cuttcm of return in case of partial loss. . 174, 175 

The laa> in opposition to this. . ; U. 

In ease of general average or recapture the 

insurer retains the whole premium 176 

Of return of premium for arrival U. 

(3.) When a return of premium is implied. . 177 
Of the cases where the whdk premium shall 

be retained or returned 178 to 181 

Of a return of premium for ihoH interest or 

ooer4nsurance 181 to 185 

■ for double insurance 182 

Of the cases where a half per cent, should be 

retained by the insurer 183 

' This is a Tery ancient custom •••••• &• 

Reasons for tbenil^ l^ 

Acknowledged and acted upon at Lloyd's. « ib. 
(S.) Examples of cases where the practice is 
not settled as to return of premium after 
the termination of risk 

CAsnl ^ 185 

Case 2 187 

CasbS 191 

PROTEST,— Should be noted on arrifal 32 

And extended as soon as possible after. . • . . 83 
Unsatisfactory evidmice in claim for partial 

loss 153 

PROVISIONS,— Not to be deducted fh>m the 
freight in the value to contribute to ge- 
neral ayerage . • • 65 

Belong to the ship and not to the freight. . . ib. 

3 
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RANSOMdi^Formerly the practice to ransom Bri- 
tish ships when captured « SO 

NoirJll^ a- 

RATSy— no daim for damage done by I54i 

RECAPTURE, — abuse which prevaik with respect 

toit (Note) 28 

Order of the Privy Council concerning it 

(Note) ». 

In case of re-capture the property reverts by 

law to the original owner, &c. ••• ib. 

Salvage fixed by law to be paid in cases of. • ib. 

RuleinFrance (Note) '. 29 

RECOMPENSE^— the items in general average 

which come under the head of . • . . 23 to 32 
Pi'fi^re"^ between jb. idaim for. Becompense 

and one for BestUuiion 7&23 

RESTITUTI0N,--item9 in genend average which 
come under the head of«-ia what cases 

itistobemade 9to23 

Diflbrence between a claim for Restiiutum and 

one {or Recompense 7&2S 

RETURN OF PREMIUM,— 

(See Premium— 'RSTURN of.) 

RICE^— not considered as <<Com'' 197 

RISK,— when terminated, no declaration of interest 

. can be made on the policy. ,. ^ 167 

The law formerly was that it should attach 
aecording to priority of dates and sub- 
scriptions 183 

This in some cases more equitable than the 

present mode • it* 

2b2 
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BOTAL EXCHANGE ASSURANCE COM- 
PANT struck out the word « Stranded" 

firom the Memorandum « 195 

Thegr do not insert freight in the Memoran- 
dum (Note) 198 



S. 



SALT, thin word in Ae Memorandum does not 

comprehend saUpetre. •••• 197 

SALVAGE,— Charges for re-capture^— a subject 

of general average 28 

Faed bylaw. ib. 

Decreed by Admiral^ Court to be due on 

freigfat of a chattered diip 61 

Sofcogie Ir0f#«— Of the general meaning of the 

tefm»«,.» 8£ 

Assumes a complete abandonment of the 

goods iJ. 

(See Particular Average.) 
SEAMEN,— Their wages secured to them on the 

bottom of the ship (Note) ., 79 

May sue in the Admiralty Court for their 

wages, if the owner be insohrent {Note) H, 
In case of shipwreck they have no lien on the 

salvage for their wages ih. 

But should be paid for thenr trouble and 

risk 80 

Provision made by statute for this ib. 

It is agreed m all ooui^'es that if the ship 

and cargo be entirely lost they have no 

daim for wages (Note) 81 

But See Addenda, query? 341 
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Seamek,— continued. 

Should be paid wages in proporttoii to the 

neat amount of/rd^A^ received (Note) T! — 81 , 

See Note on this subject at length 79 to 82 

And also see Addenda Ml 

(See Wages.) 

SHIP,— to contribute to general average 54? 

What value shall contribute 54«to59 

Custom of foreign countries on this head .... 55 

Present practice in England ib» 

Of the true principle 57 

No general rule for all cases can be given on 

this subject— and ^why ib. 

Of particular average or partial loss on ship 

148 to 156 
Ship purposely run on shore— See General 
Average, 
(See Partial Loss on Ship) 
SP£CIE,«>to contribute to general average, when 

laden on board on freight 48 

Otherwise not to contribute ib. 

STAMP,->an Agreement to refer to Arbitration, 

must be stamped before it is valid. . . . 245 

■ as must the Award ib. 

STOCKHOLM,— policies of, insert ** loss or da- 
mage*' instead of <* average*' 200 

STRANDED,— definition of 218 

What shall be considered as such in law 

219 to 224 
Foreign policies do not insert the condition 

relative to the ship being stranded. • . « 195 
The London Assurance Company were the 

first to strike out this condition,*,... 195 
(See Memorandum.) 
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SUGARj^-washed out, practice of Lloyd's with re- 

ipect to daim for, »••«••••• 199 

T, 

TOBACCO,— Clause inserted in policy when in- 
sured fhnn the place of iu growth,— 
and why. sOif 

U. 

UMPIRE,— not usual in Mercantfle Arbitrations. . 254 
UNDERWRITERS,— Long pre-eminence of those 

of London (Note) 4 

Not liable to a claim for general average^ as 
made up in foreign countries,— and why 
(Note) 73 

Have no concern with the flncti)ation of the 

markets. B8 

Have no claim on the merchant for duty re- 
turned by the revenue on damaged 
goods,— and why..... ISO 

Are liable to extra charges arising on sale of 

damaged goods 1S3 

If liable for amount of loss sustained on the 
sale of xohole packages of goods when 

only |NZff damaged? 139 to 142 

UNITED STATES,- Policies of, insert <Moss or 

damage'^ instead of ** average*' 200 

USAGE,— of Lloyd's — evidence of this to be taken 

with great curcumspection. 72, 161 

V. 

VALUATIONS;- 

(1.) On policies on Gooos 157 

Principle upon which the valuation is made 158 
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Valuations,— continued. 

This principle undisputed in a tcial losSf but 

not 80 in a partial one. . • • • 158 

The assured ought, even in a partial loss, to 

recover on the valuation in the policy— 

and why , 160tol62 

Various opinions dted on this head ib. 

Judgment of the Court of King's Bench. . . • 162 

Erroneous opinion prevalent in Lloyd's 164* 

Origin of valued policies on goods 165 

Objections against a valued policy, apply 

equally to a total as to a partial loss. . . • 165 

Objections to a gross valuation ib» 

(2.) On policies on Ships 16S 

Value of a ship,«-what ^* 

Case of recovery on policies of different va- 

luatioiifl., .»«»«« « 168 

Value of ship may, in case of average or sal' 

vage loss make a material difference in 

the daim. • 169 

(3.) On policies on frbight 170 

Interest on a policy on freight,^what. • • • . • ib. 

(See also Cargo^Ship^Freight.) 
VALUE,-^or General Average. Vide Cararibu' 

tory Interest. 

(See also Cargo^-^Ship — Freight,) 
VERDICT,— taken pro ,/orm4 when subject to a 

reference. • •• • 259 

W. 

WAGES.— Seamen's wages not to be made good by 

a general contribution,— and why 41 

Not to contribute to general average 62 
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Wagbs, — continued. 

To be deducted from the freight in appor- 
tioning the value for general contribu- 
tion ♦ 62 

Reasons why they should not contribute. . . • ib. 
One case in which foreign writers consider 

that they should contribute 63 

Cannot be claimed unless the ship arrive 

(Note) ' 79 

(But query ? see Addenda.) 541 

(See also Seamen.) 
WARRANTY,— (See Memorandum.) 
WEAR AND TEAR,— of a Ship,— what is consi- 
^ deredassuch 144^153 



(See Partial Loss on Ship.) 



THE END. 



C. Baldwin, Prints, 
Kfw Briil^-vtr«<>t, London. 



Digitized by VjOOQiC 



Digitized by VjOOQiC 



Digitized by VjOOQiC 



Digitized by VjOOQiC 



Digitized by VjOOQiC 



Digitized by VjOOQiC 



